
      1                                    Wednesday, 21 February 2024 

 

      2   (10.00 am) 

 

      3   SIR CHARLES HADDON-CAVE:  Mr Mercer. 

 

      4               RT HON JOHNNY MERCER MP (continued) 

 

      5   SIR CHARLES HADDON-CAVE:  Thank you.  You're still under 

 

      6       oath. 

 

      7           Mr Glasgow. 

 

      8   MR GLASGOW:  May it please you, sir. 

 

      9   THE WITNESS:  Sir, if I may, could I make a couple of points 

 

     10       before we start, or would that be inappropriate? 

 

     11   MR GLASGOW:  Mr Mercer, of course the Inquiry wants to hear 

 

     12       what it is you've got to say, so please, if there is 

 

     13       something that you would like to raise before I ask you 

 

     14       any more questions, I would encourage you to do that. 

 

     15   THE WITNESS:  Yeah.  So I just want to address a couple of 

 

     16       points from yesterday, if I may. 

 

     17           The first is that I said an individual had been 

 

     18       investigated 11 times; it was actually eight times, and 

 

     19       three of those were not formal investigations, and 

 

     20       I want the record to be correct. 

 

     21           Secondly -- and I don't wish to be impertinent here, 

 

     22       but I want the Inquiry to get to the bottom of these 

 

     23       issues -- in terms of exchanging sensitive information 

 

     24       with the Inquiry, confidence yesterday in some ways got 

 

     25       worse rather than better, because I dread to think that 

 

 

                                        1 



      1       some of the more junior individuals involved in this 

 

      2       would come and be subjected to sort of similar lines of 

 

      3       questioning around things like, "Whose side are you on, 

 

      4       murdering women and children, or are you here to tell 

 

      5       the truth?" 

 

      6           I think people like me treat issues like this with 

 

      7       the utmost respect, and for a long time in this country, 

 

      8       when servicemen have been on the other side in the 

 

      9       witness box like me, there's a distinct -- you know, 

 

     10       that has not been a two-way street, and if I'm honest 

 

     11       with you, I want you to be successful and to be able to 

 

     12       get this information out of people; that is not going to 

 

     13       happen if you don't treat them with that respect.  And 

 

     14       I think that, you know, I will always stand up for these 

 

     15       people.  We're not criminals.  We're not stupid.  These 

 

     16       are deeply serious issues that I wish the court to be 

 

     17       successful with, and I would suggest that questions such 

 

     18       as, "Whose side are you on, murdering women and 

 

     19       children?", is not in line with that mutual respect that 

 

     20       I have for the court and that I would expect soldiers to 

 

     21       be given in return. 

 

     22   SIR CHARLES HADDON-CAVE:  Well, Mr Mercer, if you heard -- 

 

     23       and I hope you did -- what I said yesterday to you after 

 

     24       lunch, you can be assured, as I said several times, that 

 

     25       the Inquiry treats everybody with respect and care, 
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      1       particularly witnesses who come forward with sensitive 

 

      2       information.  But it is important that those who come 

 

      3       before the Inquiry to give evidence give their full 

 

      4       evidence and do not hold anything back, and it's the job 

 

      5       of counsel to make sure that witnesses do give their 

 

      6       full evidence.  So they are simply doing their job.  All 

 

      7       right? 

 

      8           But I'm glad to hear you say that you are committed 

 

      9       to the Inquiry succeeding, and succeed it will. 

 

     10           Thank you. 

 

     11           Mr Glasgow. 

 

     12        Questions from COUNSEL TO THE INQUIRY (continued) 

 

     13   MR GLASGOW:  Mr Mercer, can I take you to your witness 

 

     14       statement, please.  You have it available in the black 

 

     15       file in front of you.  Can I take you to paragraph 37, 

 

     16       which takes us to August 2020. 

 

     17   A.  What page is that on, please? 

 

     18   Q.  It's on page 13.  You'll find it at the bottom of that 

 

     19       page. 

 

     20   A.  Yeah. 

 

     21   Q.  I'll allow you a moment to get your bearings.  I'd like 

 

     22       to ask you, please, about that -- 

 

     23   A.  Yeah, go ahead. 

 

     24   Q.  -- and the next few paragraphs. 

 

     25           You identified in that paragraph that further 
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      1       allegations were printed in the Sunday Times and that, 

 

      2       during the course of that article, the newspaper had 

 

      3       quoted from documents disclosed by the 

 

      4       Ministry of Defence in court proceedings which you had 

 

      5       never seen. 

 

      6   A.  Yeah. 

 

      7   Q.  You told us yesterday that you had seen an email sent by 

 

      8       the commanding officer of UKSF3 to the DSF -- 

 

      9   A.  Yes. 

 

     10   Q.  -- but you hadn't seen any other documents? 

 

     11   A.  Yeah. 

 

     12   Q.  So do we understand that when you viewed the content of 

 

     13       this article, were you surprised that there were 

 

     14       documents now in the possession of a national newspaper 

 

     15       that you hadn't seen before? 

 

     16   A.  Yeah, so, Mr Glasgow, this is the point where I went 

 

     17       within the department of thinking there's a bit of 

 

     18       resistance to what -- to discovering what actually 

 

     19       happened here, to it became clear that people were 

 

     20       working against me, because I had specifically asked, as 

 

     21       you covered yesterday, to see all documentation and 

 

     22       evidence relating to these issues.  I was shown that one 

 

     23       note, and then in the Sunday Times, I read emails that 

 

     24       had clearly gone back and forth within the organisation, 

 

     25       talking about how -- you know, multiple issues around 
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      1       how widespread this was, how common it was, how many 

 

      2       people knew about it, and it was clear to me that, you 

 

      3       know, as the minister, I had asked, "I want to see 

 

      4       everything", and that people were blocking me from 

 

      5       seeing everything, and at that stage I began to -- my 

 

      6       sort of attitude towards it shifted because I felt very 

 

      7       clearly that I'd gone into that department to try and 

 

      8       help, and, you know, clearly I am an advocate for 

 

      9       servicemen and women and veterans, but they were happy 

 

     10       at senior leadership level for me to essentially be made 

 

     11       to, you know, go out there and take the hits and try and 

 

     12       bring in legislation, all the while knowing this 

 

     13       information, that I had asked to see, existed. 

 

     14   Q.  So does that mean that, as at early August of 2020, not 

 

     15       only were you concerned about things you'd been told by 

 

     16       the Secretary of State, by the DSF, and by the Chief of 

 

     17       the General Staff, you were now concerned that there was 

 

     18       material in existence which you should have been shown 

 

     19       but hadn't been shown? 

 

     20   A.  Yeah, because by this stage the way -- you know, the way 

 

     21       this was being framed in the media, and I totally 

 

     22       understood that, was that I was forcing through 

 

     23       legislation -- and, you know, be under no illusion, this 

 

     24       was, you know -- this legislation was very difficult, 

 

     25       very contentious, and, you know, I received threats and 
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      1       all the rest of it from individuals in Northern Ireland, 

 

      2       and my name was all over this, and I felt like I was 

 

      3       taking that pressure to try and do the right thing, to 

 

      4       stop lawfare, whilst at the same time the MoD were kind 

 

      5       of doing my legs by not showing me -- not only coming 

 

      6       forward -- being proactive and having the integrity to 

 

      7       come forward and say, "Minister, you should probably see 

 

      8       this stuff before you go out and defend this", but 

 

      9       actually I asked them specifically, and they didn't do 

 

     10       it. 

 

     11   Q.  Were you concerned about any possible strategic impact, 

 

     12       as you've described it in your statement, on the 

 

     13       legislation you were trying to bring in? 

 

     14   A.  Of course, and I made that clear to DSF in my 

 

     15       conversations with him, that my concern was the 

 

     16       strategic tectonic plates I was trying to manage of 

 

     17       getting through legislation that was extremely 

 

     18       contentious, had zero support, apart from me and 

 

     19       a couple of others, through the House of Commons, on 

 

     20       their behalf, and that allegations, you know, like this, 

 

     21       were they found to be correct, would not only torpedo 

 

     22       what I was doing at the time, but in my view, you know, 

 

     23       this taints the legacy of what I've done, and I made 

 

     24       that very clear to DSF. 

 

     25   Q.  Did you make that also clear to the Secretary of State? 
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      1   A.  Yes. 

 

      2   Q.  And did you make it clear to anyone else, for example -- 

 

      3   A.  Yes, I said the same thing to everyone, in private and 

 

      4       in public, whenever I was asked about this. 

 

      5   Q.  Given the nature of the allegations that you had been 

 

      6       made privy to, given the concerns you had about the 

 

      7       implausibility of what was being said about those 

 

      8       allegations -- 

 

      9   A.  Yeah. 

 

     10   Q.  -- and given your belief that you'd not been told the 

 

     11       truth by very senior people in Government and the 

 

     12       military -- 

 

     13   A.  Yeah. 

 

     14   Q.  -- did you question whether now was the right time to 

 

     15       advance this contentious piece of legislation? 

 

     16   A.  Oh, of course, yeah, of course.  But, you know, the 

 

     17       way -- you know, politics is a dodgy sport at the best 

 

     18       of times, right, and whilst, when I came into politics, 

 

     19       you know, everyone has always wanted to look after our 

 

     20       veterans and stop the pursuit of servicemen, when it 

 

     21       comes to the actual nitty-gritty of dealing with really 

 

     22       difficult stuff, like should they get priority treatment 

 

     23       if they've lost their legs in Afghanistan, should we 

 

     24       introduce a degree of legal protection in order to 

 

     25       really understand what happened in Northern Ireland, 
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      1       there was -- it was a very, very lonely period. 

 

      2           And, yes, I felt like -- when that started to sort 

 

      3       of become political flavour of the month, other 

 

      4       ministers would then get involved, for example in 

 

      5       introducing the legislation around legacy, who, at the 

 

      6       time -- and it's a matter of public record -- I said had 

 

      7       literally no idea what they were doing or what they were 

 

      8       dealing with.  I believe the Secretary of State for 

 

      9       Northern Ireland at the time introduced this idea of an 

 

     10       amnesty, which is ridiculous and nothing I've ever 

 

     11       campaigned on.  But by that stage, I was kind of shut 

 

     12       out, because the way politics works is that, obviously, 

 

     13       you can be incredibly unpopular trying to do your thing, 

 

     14       and suddenly when it becomes flavour of the month, other 

 

     15       ministers or senior ministers trying to make a name for 

 

     16       themselves will seek to adopt that, and start, you know, 

 

     17       sort of trying to influence things like legislation and 

 

     18       come up with mad ideas like an amnesty in Northern 

 

     19       Ireland. 

 

     20   Q.  In your discussions with Peter Ryan, you told him, in 

 

     21       a passage that was deleted from the read-back, that you 

 

     22       were unconvinced that there was no truth to the 

 

     23       allegations being investigated -- 

 

     24   A.  Yeah. 

 

     25   Q.  -- by Northmoor. 
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      1   A.  Yeah. 

 

      2   Q.  So at the time that you're advancing the legislation, 

 

      3       did you still believe there was truth in the allegations 

 

      4       being investigated by Northmoor? 

 

      5   A.  At the time I was advancing the legislation, I, yes, had 

 

      6       serious concerns around what I was being told around 

 

      7       Op Northmoor.  But you have to understand, Mr Glasgow, 

 

      8       I was not the Secretary of State, and I was a junior 

 

      9       minister doing my job to the best of my ability in as 

 

     10       professional a way as possible.  So I put my hand up, 

 

     11       I said I wasn't happy, but at the end of the day, you 

 

     12       know, you are operating as part of a team in Government, 

 

     13       and, you know, you have to get on with it. 

 

     14           But I would say to you that when that Panorama -- 

 

     15       sorry, Sunday Times piece came out and I flew up to 

 

     16       London of 5 August 2020 for an emergency meeting, yeah, 

 

     17       things, you know, took on a whole new sort of pallor, 

 

     18       really. 

 

     19   Q.  Can you help us, then, with that meeting, please. 

 

     20   A.  Sure. 

 

     21   Q.  As you've just said, you flew up to London.  This is 

 

     22       a meeting with the Secretary of State, and who else was 

 

     23       present? 

 

     24   A.  So the Secretary of State was there, Dominic Wilson was 

 

     25       there, there were -- DJEP was there, a team of lawyers 
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      1       were there.  Yeah. 

 

      2   Q.  Prior to the meeting being held, did you have 

 

      3       conversations with the Secretary of State or with any 

 

      4       other senior figures? 

 

      5   A.  Yes, on the telephone, and I also spoke to Chief of 

 

      6       Defence Staff. 

 

      7   Q.  So that's a telephone call with the Secretary of State 

 

      8       and with the Chief of the Defence Staff? 

 

      9   A.  Whilst I was away in France on holiday, I spoke to both 

 

     10       of them. 

 

     11   Q.  And did you raise with them your concerns that you've 

 

     12       just explained to us? 

 

     13   A.  Yes.  So there were two issues.  One was that it was 

 

     14       completely unacceptable that I'd asked to see this 

 

     15       information, and the first I read about it was in the 

 

     16       Sunday Times.  Secondarily, I was very cross that I had 

 

     17       been allowed to make a statement in the House of Commons 

 

     18       in January that year that was clearly incorrect when 

 

     19       faced with the evidence that existed within my own 

 

     20       department, and for me, that was a kind of red line 

 

     21       being crossed, in terms of, you know, we're not on the 

 

     22       same side here. 

 

     23   Q.  So, in effect, the concerns as you've explained them, 

 

     24       were they that you were, would it be fair to say, angry 

 

     25       that you had not been told the true picture? 
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      1   A.  Yeah.  I mean, look, Mr Glasgow, I make no -- I don't 

 

      2       disguise the fact that I am angry with these people. 

 

      3       The fact that I am sat here today going through this is 

 

      4       because they have not done their job that was incumbent 

 

      5       upon them, with their rank and privileges, in those 

 

      6       organisations, and, yes, I am angry about that. 

 

      7   Q.  And when you say "them", can you tell us who those 

 

      8       individuals are, please? 

 

      9   A.  Senior leaders within the Ministry of Defence and within 

 

     10       UKSF. 

 

     11   Q.  So Director of Special Forces? 

 

     12   A.  Well, of course. 

 

     13   Q.  Chief of the General Staff? 

 

     14   A.  Of course. 

 

     15   Q.  Chief of the Defence Staff? 

 

     16   A.  I felt like the Chief of Defence Staff recognised the 

 

     17       seriousness of this situation. 

 

     18   Q.  Secretary of State? 

 

     19   A.  Yeah.  My time in that department was very difficult, 

 

     20       I did not enjoy it, and it placed me in a number of 

 

     21       very, very uncomfortable positions. 

 

     22   Q.  Were you angry at the fact, as you say, you believed 

 

     23       that you had said something in the House that was 

 

     24       inaccurate? 

 

     25   A.  Of course. 
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      1   Q.  And was there a sense that you were being hung out to 

 

      2       dry here? 

 

      3   A.  No, there was a sense that I was being gamed the entire 

 

      4       time. 

 

      5   Q.  So gamed. 

 

      6   A.  And that my name and my -- and me, basically, was being 

 

      7       used by these actors in order to -- well, I don't really 

 

      8       know.  I don't know why you wouldn't -- if someone like 

 

      9       me came into the department, I don't know why you 

 

     10       wouldn't see that as a good thing, and, you know, work 

 

     11       collegiately to try and get to the bottom of what are 

 

     12       very serious allegations. 

 

     13   Q.  Did you feel that you were being used to advance the 

 

     14       legislation and, in a sense, to put a spin on it? 

 

     15   A.  Yes, and that's why I ended up writing a letter to the 

 

     16       Secretary of State. 

 

     17   Q.  And can I assure you, we will come to look at that, 

 

     18       I promise you, Mr Mercer -- 

 

     19   A.  Sure. 

 

     20   Q.  -- I just want to get to the stage where the letter was 

 

     21       written. 

 

     22   A.  Sure. 

 

     23   Q.  Because various phone calls are made following the 

 

     24       article and its revelations, and then there is 

 

     25       a meeting, and then the letter is written. 
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      1   A.  Yes, sure.  Sorry. 

 

      2   Q.  Have I got the chronology correct? 

 

      3   A.  You have got the chronology correct. 

 

      4   Q.  When you spoke to people on the phone, as you have said, 

 

      5       you made your concerns clear, and they are the concerns 

 

      6       you've just explained to us. 

 

      7           At the meeting, did you raise those concerns again, 

 

      8       now face-to-face with the relevant individuals? 

 

      9   A.  Very forcefully. 

 

     10   Q.  And if that's correct, would it be fair to say that no 

 

     11       one in the meeting could be in any doubt of what your 

 

     12       views were at the time? 

 

     13   A.  I don't think anyone could be in any doubt of my views 

 

     14       at any stage throughout this entire saga. 

 

     15   Q.  Did you explain to them that you believed that what you 

 

     16       had been told by the Secretary of State, the Director of 

 

     17       Special Forces and the Chief of General Staff was not 

 

     18       true? 

 

     19   A.  Could you repeat the question? 

 

     20   Q.  I can. 

 

     21           Did you explain to them that you believed what you'd 

 

     22       been told by the Secretary of State, by the Director of 

 

     23       Special Forces and by the Chief of the General Staff was 

 

     24       not true? 

 

     25   A.  What did the Secretary of State say to me that I thought 
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      1       was untrue?  I don't think I've said that he misled me. 

 

      2   Q.  You did, Mr Mercer.  You told us yesterday that three 

 

      3       people gave you explanations and you didn't believe 

 

      4       them, that they were therefore untrue.  You named the 

 

      5       Secretary of State -- 

 

      6   A.  No, no, no.  So yesterday I was very clear in that I did 

 

      7       not believe the accounts that were reiterated to me from 

 

      8       DSF or from CGS.  The Secretary of State never gave me 

 

      9       an account of this.  I gave him my findings, and he said 

 

     10       to me, "Well, Johnny, there is no new evidence", and we 

 

     11       moved on.  Okay?  So -- 

 

     12   Q.  And you told us -- I'm sorry -- 

 

     13   A.  So at no stage -- 

 

     14   Q.  Can I stop you there.  You told us when you gave that 

 

     15       piece of evidence that you didn't think that was true. 

 

     16       Have I misunderstood what you -- 

 

     17   A.  Yes, I didn't think that was true, but that's not the 

 

     18       Secretary of State misleading me. 

 

     19   Q.  Well, if the Secretary of State tells you -- 

 

     20   A.  That's his opinion.  No, that's his valid held opinion 

 

     21       that there is nowhere else to go.  That's not him 

 

     22       misleading me. 

 

     23   Q.  So in fact what you mean is you think the Secretary of 

 

     24       State made a mistake -- 

 

     25   A.  Yes. 
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      1   Q.  -- rather than told you an untruth? 

 

      2   A.  Correct, yes. 

 

      3   Q.  Well, I'm just picking up on your words, Mr Mercer. 

 

      4       They may or may not be important. 

 

      5   A.  Okay, but you've got to repeat my actual words, because 

 

      6       that's not what I've said, and I never said that the 

 

      7       Secretary of State misled me. 

 

      8   Q.  What you said was you didn't think he told you the 

 

      9       truth. 

 

     10   A.  I said -- no, I said to you -- no, that was his honest 

 

     11       held opinion.  I never said I don't think the Secretary 

 

     12       of State has told me the truth.  And I'm happy to be 

 

     13       corrected from all the people writing this down.  At no 

 

     14       stage have I said the Secretary of State, Ben Wallace, 

 

     15       did not tell me the truth, because I don't think the guy 

 

     16       is a liar. 

 

     17   Q.  At the meeting you had with these individuals, did you 

 

     18       explain to them that information, in the form of written 

 

     19       information, had been withheld from you? 

 

     20   A.  Yes. 

 

     21   Q.  Did you tell them that you had repeatedly asked for this 

 

     22       information and -- 

 

     23   A.  Yes, and everybody knew I had repeatedly asked for it. 

 

     24   Q.  Did you explain to them that you were not prepared to be 

 

     25       the political force behind the legislation you were 
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      1       seeking to bring in? 

 

      2   A.  I did. 

 

      3   Q.  So as at early August, in effect, you were drawing that 

 

      4       red line? 

 

      5   A.  Yeah. 

 

      6   Q.  And as you've told us, they could be in no doubt that 

 

      7       you no longer wanted to be the person to champion the 

 

      8       bill? 

 

      9   A.  They could be in no doubt of my position.  The trouble 

 

     10       is, Mr Glasgow, it's not as binary as is being made out. 

 

     11       Yes, you could at that stage just walk away.  Of course. 

 

     12       But that's not the way strategic politics works; it's 

 

     13       about compromise, it's about fighting through, it's 

 

     14       about getting as much as you possibly can for the people 

 

     15       you're there to represent.  It's not about flouncing out 

 

     16       when things start turning against you. 

 

     17   Q.  But I'm just seeking to understand.  Your view was that 

 

     18       you weren't prepared to be the political force behind 

 

     19       the bill. 

 

     20   A.  That's what I wrote down, yes. 

 

     21   Q.  But you continued to be the political force behind the 

 

     22       bill? 

 

     23   A.  No, I continued to try to shape the bills to make sure 

 

     24       that if evidence emerged of -- I mean, I was very clear, 

 

     25       you know, when I was doing that, that any legislation 
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      1       that I was involved with would not prevent prosecution 

 

      2       of individuals where evidence existed, irrespective of 

 

      3       time passed. 

 

      4   Q.  Were you concerned that the bill might be passed and it 

 

      5       might in effect come into law, and that at some point 

 

      6       the truth behind these allegations could come out? 

 

      7   A.  100 per cent.  That was my overriding concern. 

 

      8   Q.  So did you want these allegations to be properly 

 

      9       investigated before the bill became law? 

 

     10   A.  Of course. 

 

     11   Q.  So did you explain at that meeting to those present that 

 

     12       your personal view was that the investigation had to be 

 

     13       conducted properly and thoroughly before the bill came 

 

     14       into course? 

 

     15   A.  Of course, yeah. 

 

     16   Q.  And when you explained that to them, did those present 

 

     17       at the meeting agree that that was strategically a good 

 

     18       idea? 

 

     19   A.  I mean, I can't imagine them not agreeing but, if I'm 

 

     20       honest with you, I don't recall if people agreed or 

 

     21       disagreed.  Do you know what I mean?  It wasn't sort of 

 

     22       sat round and -- it didn't really work out like that. 

 

     23       You kind of give your view and then -- 

 

     24   Q.  So was your understanding by the end of that meeting 

 

     25       that there was going to be, if not already in place, 
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      1       now, a thorough investigation into the investigations? 

 

      2   A.  I would have thought that -- yeah, I did expect things 

 

      3       to change, in terms of, you know, disclosures and the 

 

      4       way the MoD dealt with ministers, yeah. 

 

      5   Q.  That's not what I asked you, Mr Mercer.  I asked you 

 

      6       whether you expected there to be a thorough 

 

      7       investigation, as you've just said you wanted there to 

 

      8       be. 

 

      9   A.  I expected the issues to be resolved.  Did I expect to 

 

     10       initiate another investigation?  I felt, you know, 

 

     11       having -- the lawfare and legacy, you know, I -- there's 

 

     12       a different series of investigations in the way this 

 

     13       works.  I always -- from that point on, when that 

 

     14       information was in the public domain, I could see very 

 

     15       little opportunity for the Ministry of Defence to avoid 

 

     16       the sort of inquiry we're doing today without 

 

     17       proactively instigating it or initiating it. 

 

     18           So, you know, when you say, "Did you think there 

 

     19       should be another big investigation?" -- I mean, I never 

 

     20       said, you know, "Let's have, you know, another huge 

 

     21       investigation", but it was clear to me that, you know, 

 

     22       this needs to be resolved, and our ability as a Ministry 

 

     23       of Defence to control that was receding, because this 

 

     24       information was in the public domain, and any normal 

 

     25       person reading it would think: there's something not 
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      1       right here. 

 

      2   Q.  Okay. 

 

      3           So prior to the first reading of the bill, which was 

 

      4       1 November 2020, what checks did you make to see whether 

 

      5       the allegations had been looked into and whether the 

 

      6       issues were resolved? 

 

      7   A.  Well, by that time I'd been sacked, so I was not in 

 

      8       Government anymore.  So my ability to interrogate the 

 

      9       investigation had receded significantly. 

 

     10   Q.  I thought you left the department -- 

 

     11   A.  Have I got my timings wrong? 

 

     12   Q.  It'll be my fault if the timings are wrong -- 

 

     13   A.  No, no.  Well, it won't.  It'll be mine. 

 

     14   Q.  Can we just check?  Can I take you to your paragraph 41 

 

     15       for a moment. 

 

     16   A.  Yeah. 

 

     17   Q.  So having dealt with the meeting on 5 August, you then 

 

     18       set out that, "I left the department eight months 

 

     19       later". 

 

     20   A.  Ah, right, sorry.  Yeah, I've got my timings wrong 

 

     21       there. 

 

     22   Q.  So just checking -- 

 

     23   A.  No, no, no, that's -- 

 

     24   Q.  So it -- 

 

     25   A.  I have been sacked a few times, so I don't -- 
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      1   Q.  Well, it happens to everyone. 

 

      2   A.  -- have the timings right. 

 

      3   Q.  As at 1 November, for the first reading of the bill, you 

 

      4       hadn't yet been sacked.  So what I want to ask you is -- 

 

      5   A.  No, is this the Overseas -- when you say "the bill" -- 

 

      6   Q.  The Overseas Operations -- 

 

      7   A.  -- there are two bills we're dealing with.  So there's 

 

      8       the Overseas Operations Bill -- 

 

      9   Q.  Yes. 

 

     10   A.  -- and then there's the Northern Ireland Legacy Act. 

 

     11   Q.  The Overseas Operations Bill. 

 

     12   A.  Yeah, right, so the Overseas Operations Bill, I was -- 

 

     13       yes, I did first reading, because I took it through, 

 

     14       didn't I? 

 

     15   Q.  Yes. 

 

     16   A.  So, yeah, no. 

 

     17   Q.  So at the time of the first reading, there's been 

 

     18       a period of a couple of months between when you've said, 

 

     19       "We need to resolve this one way or the other, I can't 

 

     20       take the legislation forward" -- 

 

     21   A.  Yeah, yeah. 

 

     22   Q.  -- that red line, and now there's the first reading of 

 

     23       the bill.  So what did you do to check that there had 

 

     24       been the resolution you wanted? 

 

     25   A.  Yeah, so the first thing I wanted to do was correct the 
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      1       record in the House of Commons, and I asked for 

 

      2       permission to do that, but I was persuaded that that was 

 

      3       not the course of action that I should take by the 

 

      4       Secretary of State. 

 

      5           What I did was I made sure that, within the 

 

      6       provisions of the bill, if any evidence was to come out 

 

      7       of this, the measures in the bill would not prevent 

 

      8       investigation of allegations of this nature, and the 

 

      9       bill was shaped in that -- 

 

     10   Q.  That's not what I asked, Mr Mercer.  I asked you what 

 

     11       steps you took -- 

 

     12   A.  I'm so sorry, Mr Glasgow, I just said to you that I very 

 

     13       clearly worked hard to make sure that that bill could 

 

     14       cope with allegations of this nature.  So those are the 

 

     15       steps I took. 

 

     16   Q.  You told those very senior members of Government and the 

 

     17       military that there needed to be a thorough 

 

     18       investigation so the allegations were resolved one way 

 

     19       or the other.  That's what you've just told us this 

 

     20       morning. 

 

     21   A.  No, I didn't tell you that.  No, I didn't.  You said to 

 

     22       me, "Did you say there should be a thorough 

 

     23       investigation?"  I said, "No, I didn't say that; I said 

 

     24       we needed to get to the bottom of it, we needed to pan 

 

     25       these out one way or the other." 
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      1   Q.  How were you going to get to the bottom of it if there 

 

      2       wasn't an investigation? 

 

      3   A.  Because an investigation is a formal mechanism. 

 

      4   Q.  So people were supposed to put their finger in the air? 

 

      5       I mean, you have suggested that there are extremely 

 

      6       serious allegations being levelled against UKSF1, and 

 

      7       the allegations are, in effect, they have killed unarmed 

 

      8       people on target, and that there has been some sort of 

 

      9       cover-up in the aftermath.  Those are the allegations; 

 

     10       yes? 

 

     11   A.  Yeah. 

 

     12   Q.  And you believed, as at August 2020, that there was 

 

     13       truth in those allegations; yes? 

 

     14   A.  Yeah. 

 

     15   Q.  And you've told us that there was a red line for you 

 

     16       that you were not prepared to cross. 

 

     17   A.  Yeah. 

 

     18   Q.  And you weren't prepared to be the political force 

 

     19       behind the bill until you knew that these allegations 

 

     20       had been resolved. 

 

     21   A.  Yeah. 

 

     22   Q.  So what did you do to see whether they had been resolved 

 

     23       before the first reading in November? 

 

     24   A.  So the problem I've got -- and I don't wish to be 

 

     25       difficult, sir, and I'm trying to stay -- you know, to 
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      1       do this in the correct way -- I was asked a number of 

 

      2       times if I then asked for a formal -- for an 

 

      3       investigation, should there be an investigation to get 

 

      4       to the bottom of that?  And I've outlined very clearly 

 

      5       that I didn't say that.  What I did say was that we 

 

      6       needed to get to the bottom of and try and understand 

 

      7       what these are, and then counsel says to me, "You said 

 

      8       there needed to be an investigation", and I'm afraid 

 

      9       I simply didn't say that. 

 

     10           So whilst I understand that this may be the sort of 

 

     11       go-between -- you know, the way court plays out, I have 

 

     12       to be very careful with my words, and there is a lot of 

 

     13       context here and a lot of -- you know, the environment 

 

     14       in which these decisions are made.  I can't say to you 

 

     15       that I went and asked for a formal investigation when 

 

     16       I didn't. 

 

     17   Q.  Mr Mercer, what you said earlier on was that you 

 

     18       believed there should be a thorough investigation.  You 

 

     19       then said you didn't want there to be a new, big 

 

     20       investigation.  Those are two different things. 

 

     21           You believed there might be truth in the allegations 

 

     22       and you didn't want to advance a bill.  So what did you 

 

     23       do before advancing the bill to allay your concerns? 

 

     24   A.  Okay.  I feel like I'm slightly going mad because I have 

 

     25       said that.  I worked to make sure there were provisions 
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      1       in the bill that could deal with allegations of this 

 

      2       nature. 

 

      3   Q.  Did you speak to anyone about what was being done about 

 

      4       the allegations? 

 

      5   A.  Oh, regularly.  Yes, of course. 

 

      6   Q.  Did you ask the Secretary of State whether there was an 

 

      7       investigation? 

 

      8   A.  I mean, my conversation with the Secretary of State, you 

 

      9       know, I made -- I made it clear to him that I thought 

 

     10       that the opportunity for us to avoid a judicial inquiry 

 

     11       into this was -- you know, this was probably the last 

 

     12       time that the Ministry of Defence had an opportunity to 

 

     13       investigate this stuff by itself. 

 

     14   Q.  So if it didn't investigate its stuff, there would be 

 

     15       a judge-led inquiry? 

 

     16   A.  I thought there would be, yes. 

 

     17   Q.  So by "investigate its stuff", did you imagine that 

 

     18       there would have to be an investigation? 

 

     19   A.  A formal investigation?  I thought that -- you know, 

 

     20       I don't want to dance on the head of a pin here, but did 

 

     21       I call for a formal investigation?  No.  I called to get 

 

     22       to the bottom of -- you know, we had to answer these 

 

     23       allegations, one way or the other.  Because, you know, 

 

     24       there were two sides to this, you know, either -- in 

 

     25       fact, we'll come on to that in our letter. 
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      1   Q.  In which case, let's go to the letter, please.  You'll 

 

      2       find it in your black file, divider number 8. 

 

      3           For those who are not following in the file, the 

 

      4       reference is the MoD exhibit reference 2210004154. 

 

      5       That's 2210004154. 

 

      6           Is this the letter that you wrote following the 

 

      7       meeting in August when you'd raised the concerns you've 

 

      8       told us about? 

 

      9   A.  Yes. 

 

     10   Q.  "I wanted to write and repeat formally my long-held 

 

     11       concerns regarding the latest dump of emails in the 

 

     12       Sunday Times this past weekend surrounding detention 

 

     13       operations involving UKSF in 2011. 

 

     14           "Upon appointment into the department you asked me 

 

     15       to look into these cases, with a view to the potential 

 

     16       political implications for the Prime Minister's 

 

     17       strategic political objective of ending vexatious claims 

 

     18       against our people. 

 

     19           "After doing so, I informed you that I did not think 

 

     20       it was credible for [UKSF1] to state to investigators 

 

     21       that there is no [full-motion video] footage ..." 

 

     22           FMV. 

 

     23   A.  Correct. 

 

     24   Q.  "... of any of the ten investigations John[sic] Murphy 

 

     25       investigated.  Further it was not credible that when 
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      1       questioned, almost [number given] members of that unit 

 

      2       suffered what the judge has described as 'collective 

 

      3       amnesia' ..." 

 

      4           In other words, that harks back to what you told us, 

 

      5       that no one seemed to remember what had happened. 

 

      6   A.  That's right. 

 

      7   Q.  And you didn't believe that. 

 

      8   A.  Yes, that's right. 

 

      9   Q.  "I stressed that my only concerns were political - moral 

 

     10       and operational judgments were for others.  But having 

 

     11       been a long term campaigner to end the industrial level 

 

     12       of vexatious claims against Serving Personnel and 

 

     13       Veterans, I expressed very clearly to you, [Director of 

 

     14       Special Forces] and [Chief of General Staff] that the 

 

     15       small window of opportunity that I had engineered over 

 

     16       many years to pass legislation to this effect, would be 

 

     17       closed if we were exposed for being unable to hold our 

 

     18       people to account. 

 

     19           "That I have now been allowed to read out statements 

 

     20       to the House of Commons that individuals in strategic 

 

     21       appointments in the department knew to be incorrect is 

 

     22       completely unacceptable.  These were clearly not 

 

     23       complaints by a 'small number of individuals within the 

 

     24       investigations team' but widespread.  I have continually 

 

     25       down-played these allegations in public too to support 
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      1       [UKSF1] and the department.  That was clearly a mistake. 

 

      2           "I would like to formally request in this letter to 

 

      3       make a statement to the House in the first week of 

 

      4       September, correcting the record." 

 

      5           And if I pause, that's the record of the exchange 

 

      6       that took place on 20 January. 

 

      7   A.  That's correct, Mr Glasgow. 

 

      8   Q.  "The strategic implications of a lethal force such as 

 

      9       UKSF1 being either so naive as to not collect and keep 

 

     10       evidence to protect our people, organisations and Nation 

 

     11       from lawfare, or unwilling to share evidence with 

 

     12       investigators that might implicate them, presents an 

 

     13       extreme risk that the political leadership team should 

 

     14       not carry. 

 

     15           "My views have nothing at all to do with my 

 

     16       service - a theme I have disappointingly been presented 

 

     17       with from you today and heard from others in Main 

 

     18       Building being put about by senior leaders from [UKSF1]. 

 

     19       I have left my experiences a long way behind and am 

 

     20       comfortable I have risen to the challenge of being the 

 

     21       Minister for Defence People and Veterans.  I am proud of 

 

     22       the way I have navigated the challenges of the role and 

 

     23       believe we have delivered in many areas.  I am an 

 

     24       elected politician who has previously served; that is 

 

     25       all.  I have repeatedly made clear that my views on this 
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      1       subject are of the political consideration, not the 

 

      2       tactical, operational or moral.  Protecting individuals, 

 

      3       units, and indeed the Government from lawfare is basic 

 

      4       professionalism.  That this view has been presented to 

 

      5       me - ironically questioning my professionalism - has 

 

      6       irritated me significantly. 

 

      7           "Finally this whole episode makes me very sad. 

 

      8       I - like you - have dedicated my political career to 

 

      9       improving the lot of those who serve - both currently 

 

     10       and veterans.  I repeatedly warned against this outcome, 

 

     11       and yet it has happened, and I have suffered significant 

 

     12       reputational damage in my pursuit of ending vexatious 

 

     13       claims that have ruined the lives of so many of our 

 

     14       finest people.  I will continue in this pursuit, but 

 

     15       this boil must be lanced, and I can never be put in this 

 

     16       position again." 

 

     17           The boil that needed to be lanced; what was that, 

 

     18       please, Mr Mercer? 

 

     19   A.  The allegations concerned with this Inquiry. 

 

     20   Q.  Right.  So you made it very clear in that letter, which 

 

     21       must have been written only a few days after the 

 

     22       publication of the article in August, because it says at 

 

     23       the top, "The latest dump of emails this past 

 

     24       weekend" -- 

 

     25   A.  Yeah, so it would have been that week. 
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      1   Q.  So as in early August, you made it very clear in writing 

 

      2       that the allegations that you believed there was truth 

 

      3       in that were hanging over the head of UKSF1 needed to be 

 

      4       resolved one way or the other. 

 

      5   A.  Yeah, that's always been my position. 

 

      6   Q.  Right.  So what questions did you ask of people to find 

 

      7       out what was being done to lance the boil? 

 

      8   A.  So, Mr Glasgow, when I write to the Secretary of State 

 

      9       and say, "You must lance this boil", it's not for me -- 

 

     10       you know, it would then be impertinent for me to wander 

 

     11       into his offices and say, "How are you going to do 

 

     12       this?"  I have told him what needs to happen.  The ball 

 

     13       is then in his court.  He's the Secretary of State, not 

 

     14       me. 

 

     15   Q.  Did you ask for an update at any stage? 

 

     16   A.  Um ... there were regular -- you know, there were -- 

 

     17       I mean, did I go and ask for a formal update?  I don't 

 

     18       recall doing that, no. 

 

     19   Q.  Well, you want the boil to be lanced. 

 

     20   A.  Yeah. 

 

     21   Q.  And you're not prepared to be put in this position ever 

 

     22       again. 

 

     23   A.  Yeah. 

 

     24   Q.  And you're not prepared to be the political force behind 

 

     25       the bill until the boil has been lanced. 
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      1   A.  Yeah. 

 

      2   Q.  All of that you've made very clear to us, and what 

 

      3       I want to know is this: having set that all out, what 

 

      4       did you do between early August and 1 November that 

 

      5       allowed you to think to yourself, "It's perfectly 

 

      6       acceptable now for me to be the political force behind 

 

      7       the bill"?  You must have believed the boil had been 

 

      8       lanced. 

 

      9   A.  No, I believed that if evidence was to come out, I had 

 

     10       done everything I possibly could to lance the boil.  But 

 

     11       I was not prepared to come off the strategic line of 

 

     12       introducing legislation to protect the 99 per cent of 

 

     13       British servicemen and women who uphold the highest 

 

     14       standards on operations. 

 

     15   Q.  And other than setting your views out to the Secretary 

 

     16       of State, the Director of Special Forces or the Chief of 

 

     17       the General Staff, did you do anything else to lance the 

 

     18       boil? 

 

     19   A.  I mean, I'm not sure what else I could do. 

 

     20   Q.  Did you say, for example, "I have heard information from 

 

     21       some of my friends, perhaps you ought to speak to them 

 

     22       to see whether there is truth in the allegations that 

 

     23       I have received"? 

 

     24   A.  I think there's an element of naivety in thinking that 

 

     25       I could fulfil the role I fulfil and have the confidence 
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      1       of these individuals by then simply farming their names 

 

      2       to investigators who had a track record of going round 

 

      3       and destroying people's lives in Iraq investigations 

 

      4       previously.  I mean, that's not serious. 

 

      5   Q.  So your decision was that you didn't want to help the 

 

      6       investigation or the Inquiry, if there was one?  Was 

 

      7       that your decision, Mr Mercer? 

 

      8   A.  I don't know how you've arrived at that conclusion. 

 

      9   Q.  Because if you've told the truth, you had potentially 

 

     10       valuable information that needed to be looked into. 

 

     11   A.  I've always shared my information. 

 

     12   Q.  You've always shared your information? 

 

     13   A.  Yeah, but I don't share names. 

 

     14   Q.  So you did share this information with investigators 

 

     15       that you had received information? 

 

     16   A.  My position has always been that I could not disprove 

 

     17       these allegations and that I had serious concerns about 

 

     18       them. 

 

     19   Q.  That's not what I asked.  Did you share this particular 

 

     20       information?  You say you always shared -- 

 

     21   A.  Which particular information are you talking about, 

 

     22       Mr Glasgow? 

 

     23   Q.  The information that we went through yesterday that 

 

     24       you'd received from friends of yours. 

 

     25   A.  I have always shared that information. 
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      1   Q.  And why won't you share the names, Mr Mercer? 

 

      2   A.  I think we covered this yesterday, didn't we? 

 

      3   Q.  Well, what you told us yesterday was that you wanted 

 

      4       there to be "100 per cent integrity in everything I've 

 

      5       done". 

 

      6   A.  Yeah. 

 

      7   Q.  And that's why you won't share the names? 

 

      8   A.  You know, I've been very clear with the Inquiry that I 

 

      9       want to help the Inquiry.  At the same time, there was 

 

     10       a context here to -- you know, this has been a long 

 

     11       journey, and a context around how investigators have 

 

     12       destroyed people's lives, the way they've gone about it, 

 

     13       and ultimately, you know, not resolving serious issues 

 

     14       like Baha Mousa one way or the other.  So when all is 

 

     15       said and done and rank and privilege is stripped away, 

 

     16       you know, you have your friends and your family and your 

 

     17       own integrity, and that's it, and I'm going to keep 

 

     18       mine. 

 

     19   Q.  Can I take you in your statement, please, to 

 

     20       paragraph 50, please, Mr Mercer.  You'll find it on 

 

     21       page 18. 

 

     22   A.  Yeah. 

 

     23   Q.  "I have described above my concerns about the 

 

     24       allegations with respect to extra-judicial killings in 

 

     25       Afghanistan.  Nothing I have seen since my time as 
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      1       a Minister has allayed those concerns." 

 

      2   A.  Yeah. 

 

      3   Q.  So as at today, when you sit in the witness box, is that 

 

      4       still your view -- 

 

      5   A.  Yes. 

 

      6   Q.  -- that nothing you've seen has allayed your concerns? 

 

      7   A.  Yes. 

 

      8   Q.  You believe there is truth in the allegations that 

 

      9       Operation Northmoor was looking into? 

 

     10   A.  Yes. 

 

     11   Q.  And that is that you believe there is truth in the 

 

     12       allegations that UKSF1 engaged people on target who did 

 

     13       not pose a threat? 

 

     14   A.  Yes. 

 

     15   Q.  And you believe that steps were taken afterwards in 

 

     16       connection with the post-operational reporting, in 

 

     17       effect, to mislead anyone who looked into what had 

 

     18       happened? 

 

     19   A.  That is my assessment, yes. 

 

     20   Q.  You write on: 

 

     21           "... I have recently been working to rehome our 

 

     22       former Afghan partners who served with UKSF in 

 

     23       Afghanistan and, during this process, have been made 

 

     24       aware of information that has confirmed some of my worst 

 

     25       fears." 
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      1   A.  Yeah. 

 

      2   Q.  What were your worst fears that were confirmed? 

 

      3   A.  That there were -- so I want to be very clear that I 

 

      4       don't paint everyone with the same brush in UKSF1, 

 

      5       I have friends in that unit, but it was clear to me that 

 

      6       two sub-units from that time, in particular, there 

 

      7       seemed to be a breakdown in standards and values, and 

 

      8       some of the behaviours that I've been exposed to from 

 

      9       certainly now working with the Afghan cohort, you know, 

 

     10       in my experience are completely unacceptable, and 

 

     11       concern -- you know, without putting too fine a point on 

 

     12       it, if Afghan Partner Units are refusing to go out the 

 

     13       door with you because you are operating outside of their 

 

     14       acceptability envelope, you have a problem, as a NATO 

 

     15       UKSF sub-unit. 

 

     16   Q.  What do you mean by "acting outside their acceptability 

 

     17       envelope"? 

 

     18   A.  Well, war is not black and white, as everyone thinks, 

 

     19       and it's not -- it's all shades of grey.  So it's not 

 

     20       like: this is wrong and this is right.  These men and 

 

     21       women -- and this is why I'm so passionate defending 

 

     22       them -- with all due respect, face the sort of challenge 

 

     23       and emotional, soul-destroying choices that people in 

 

     24       this country would struggle to understand if they read 

 

     25       about it, let alone exist it.  And I'm talking around 
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      1       young women who are armed and have to be engaged.  I'm 

 

      2       talking about children walking round with wheelbarrows 

 

      3       full of explosives and detonating them.  These are 

 

      4       horrific calculations, and I think there's a desire to 

 

      5       make a situation black and white when it's not. 

 

      6           What you develop is an acceptability envelope, where 

 

      7       you make sure you are operating within the law and 

 

      8       everything you can do is justifiable.  I always -- in my 

 

      9       experiences, I was very clear in -- you know, a lot of 

 

     10       this is very personal.  You know, when I was engaged in 

 

     11       Afghanistan, in my engagements, I'm comfortable that no 

 

     12       one died who didn't need to die.  That's the sort of 

 

     13       judgment you have to come to in deeply complicated 

 

     14       counter-insurgency operations. 

 

     15   Q.  As to the acceptability envelope, you've just described 

 

     16       it as operating within the law and that everything you 

 

     17       do is justifiable. 

 

     18   A.  Correct. 

 

     19   Q.  So the information that you have received is of 

 

     20       behaviour that is outside the law, and not justifiable? 

 

     21   A.  It's outside the law, it's not commensurate with the 

 

     22       values and traditions of the units that I served with, 

 

     23       it's unprofessional, and it's criminal behaviour, and 

 

     24       I am afraid I will never be on that side of the line. 

 

     25   Q.  And insofar as the behaviour is criminal, what is the 
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      1       behaviour that you were told about? 

 

      2   A.  The central allegations to this Inquiry, which 

 

      3       surrounded the -- 

 

      4   Q.  The murder of innocents? 

 

      5   A.  The murder of individuals who were -- you can't say if 

 

      6       people are innocent or guilty because we were not there, 

 

      7       and innocence or guilt is not a black and white scenario 

 

      8       in tribal communities in Afghanistan.  What you can say 

 

      9       is that there is no reason for an individual who is 

 

     10       under control, a person under control, someone who is 

 

     11       detained, to lose their life. 

 

     12   Q.  So we're talking about the murder of people for which 

 

     13       there is no justification? 

 

     14   A.  We're talking about the killing of individuals when they 

 

     15       should rightfully be under the control of security 

 

     16       forces. 

 

     17   Q.  And are those individuals who are unarmed? 

 

     18   A.  Well, if you have an individual under control, clearly 

 

     19       he is not armed; he is detained and he is restrained, or 

 

     20       she is restrained. 

 

     21   Q.  So what you were told, was it by the Afghan Partner 

 

     22       Units or by others? 

 

     23   A.  So the information that we went through yesterday has 

 

     24       been reinforced by Afghan Partner Units. 

 

     25   Q.  So you have spoken to individuals from the Afghan 
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      1       Partner Units? 

 

      2   A.  Yeah. 

 

      3   Q.  And that's more than one person? 

 

      4   A.  Yeah. 

 

      5   Q.  And they have confirmed your worst fears? 

 

      6   A.  Yes. 

 

      7   Q.  That people who were restrained -- 

 

      8   A.  Yes. 

 

      9   Q.  -- and therefore under control -- 

 

     10   A.  Yes. 

 

     11   Q.  -- were shot and killed? 

 

     12   A.  Yes. 

 

     13   Q.  And is that shot and killed by members of UKSF1? 

 

     14   A.  Yes. 

 

     15   Q.  And you've mentioned men and women; can I check with 

 

     16       you: in the information that you received, did people 

 

     17       tell you that women had been shot and killed? 

 

     18   A.  No, children. 

 

     19   Q.  So was it men and children, or just children? 

 

     20   A.  I believe -- the allegations that I've been presented 

 

     21       with are male, but they involve both adults and 

 

     22       children. 

 

     23   Q.  And when you were made privy -- 

 

     24   A.  Can I just -- there was one incident that was called to 

 

     25       me that was an infant, and I'm unsure of the sex of that 
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      1       infant. 

 

      2   MR GLASGOW:  Okay. 

 

      3           I'm so sorry, I apologise for a moment. 

 

      4   MR O'CONNOR:  Sir, I am afraid I am going to have to ask you 

 

      5       to rise and make a temporary Restriction Order in 

 

      6       respect of something the witness said. 

 

      7   SIR CHARLES HADDON-CAVE:  Thank you, Mr O'Connor. 

 

      8           Mr Mercer, an application is being made for 

 

      9       consideration to be given to some restricted information 

 

     10       that has been mentioned in the last ten minutes. 

 

     11           I will rise.  Before I do so, I would like to remind 

 

     12       everyone that, in these circumstances, everything that 

 

     13       has been said in the last ten minutes of this hearing is 

 

     14       now subject to a provisional Restriction Order which 

 

     15       I now make, pending any further direction.  This means 

 

     16       that anything said in the last ten minutes must not be 

 

     17       repeated or otherwise communicated until further 

 

     18       direction by me.  Any breach of this order may be 

 

     19       punished by important imprisonment. 

 

     20           The live feed will now stop, and I will rise so that 

 

     21       a short restricted hearing can be convened, attended 

 

     22       only by state participants and subject matter experts, 

 

     23       if necessary, so we can discuss what should be done 

 

     24       about this.  Once that has been concluded, I will 

 

     25       instruct the usher to allow everybody back in court. 
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      1           So clear the court, please.  Thank you. 

 

      2   (10.48 am) 

 

      3                         (A short break) 

 

      4   (11.09 am) 

 

      5   SIR CHARLES HADDON-CAVE:  Mr Glasgow, thank you. 

 

      6           The transcript from 10.41.39 to 10.43.00 will be 

 

      7       prohibited from being promulgated.  There will be an 

 

      8       amendment to it.  When that amendment is made, then the 

 

      9       transcript will be released.  Nothing in the meanwhile 

 

     10       must be reported in that period of approximately 

 

     11       two minutes. 

 

     12           All right, thank you. 

 

     13   MR GLASGOW:  Thank you, sir. 

 

     14           Mr Mercer, you just told us that you had had 

 

     15       conversations with members of the former Afghan Partner 

 

     16       Units who had provided you with information that had 

 

     17       confirmed some of your worst fears. 

 

     18   A.  Yes. 

 

     19   Q.  If you're looking for it, page 18, paragraph 50. 

 

     20   A.  Yeah. 

 

     21   Q.  And you've just told us that the information you had 

 

     22       been provided with by more than one individual was that 

 

     23       members of UKSF1 ... 

 

     24                    (Audio feed interrupted) 

 

     25           ... male or male children. 

 

 

                                       39 



      1   A.  So we went through a space of separating rumour and 

 

      2       gossip from facts, the facts that are presented to this 

 

      3       Inquiry are the facts that I have been presented with 

 

      4       concerning children.  [Temporary Restriction]. 

 

      5   Q.  Can I make sure I've understood what you've just told 

 

      6       us.  Information you received from members of the Afghan 

 

      7       Partner Units was to the effect that children had been 

 

      8       hurt during the course of the operations; is that the 

 

      9       general tenor of what you're saying it? 

 

     10   A.  That was one of the issues that was outside the 

 

     11       acceptability envelope of the Afghan Partner Unit. 

 

     12   Q.  Before we had our break, one of the other issues that 

 

     13       was outside the acceptability envelope was that you had 

 

     14       said members of the former Afghan Partner Units had told 

 

     15       you that men and children had been shot whilst they'd 

 

     16       been restrained and whilst they posed no threat to 

 

     17       UKSF1. 

 

     18   A.  Correct. 

 

     19   Q.  And the individuals who imparted this information to 

 

     20       you, is this very recent that you've come by this 

 

     21       information? 

 

     22   A.  So as I have -- you know, my focus -- once this Inquiry 

 

     23       got under way, you know, clearly you have a role to 

 

     24       perform and I respect that.  My focus has shifted 

 

     25       towards trying to see through our duty to Afghan 
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      1       Partnering Units.  During the course of that, clearly 

 

      2       conversations have come forward because my name has been 

 

      3       linked with this Inquiry, and individuals have 

 

      4       approached me with these stories, but in deep fear of 

 

      5       their existence because they are here as guests in this 

 

      6       country, they don't want to go back to Afghanistan, and 

 

      7       they have essentially -- so the conversation goes 

 

      8       something like, you know, "We've seen the stuff around 

 

      9       the Inquiry.  If you speak to this person, they'll tell 

 

     10       you about this incident.  If you speak to this person, 

 

     11       they'll tell you about this incident."  And I have 

 

     12       spoken to a couple of those individuals, but, you know, 

 

     13       it's very clear to me that there is pool of evidence 

 

     14       that exists within the Afghan community that are now in 

 

     15       the United Kingdom that should contribute to this 

 

     16       Inquiry. 

 

     17   MR GLASGOW:  And have you -- 

 

     18   MR O'CONNOR:  I'm very sorry to interrupt.  It's most 

 

     19       unfortunate, but I'm afraid I have a similar 

 

     20       application. 

 

     21   SIR CHARLES HADDON-CAVE:  Thank you, Mr O'Connor. 

 

     22   MR HERMER:  Sir, just before you rise, if the objections are 

 

     23       a matter of substance, then we would want to be heard on 

 

     24       behalf of the families. 

 

     25   SIR CHARLES HADDON-CAVE:  Thank you, Mr Hermer. 
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      1           As I did just now, I'd like to remind everybody 

 

      2       that, in the circumstances of this application by the 

 

      3       Ministry of Defence, everything said in the last 

 

      4       ten minutes of this hearing is now subject to 

 

      5       a provisional Restriction Order on the same terms, that 

 

      6       anything said during that period must not be repeated or 

 

      7       otherwise communicated or published until further order 

 

      8       by me.  Any breach of this order may be punished by 

 

      9       imprisonment. 

 

     10           The live feed has been stopped.  Thank you. 

 

     11           I will rise briefly so this matter can be dealt 

 

     12       with.  All right?  Thank you. 

 

     13           Clear the court. 

 

     14   (11.17 am) 

 

     15                         (A short break) 

 

     16   (11.48 am) 

 

     17   SIR CHARLES HADDON-CAVE:  Thank you. 

 

     18           There have been discussions, and I maintain the 

 

     19       Restriction Order that I made in relation to one 

 

     20       sentence which appears in the transcript at 11.12.45, to 

 

     21       11.13.42.  I maintain the Restriction Order in relation 

 

     22       to that sentence until 6.00 pm this evening.  Otherwise, 

 

     23       the Restriction Order which I made earlier is lifted. 

 

     24       All right?  And the feed is back on now.  Thank you. 

 

     25           Mr Glasgow. 
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      1   MR GLASGOW:  May it please you, sir. 

 

      2           Mr Mercer, I am sorry for the interruption.  Can 

 

      3       I just go back over some of what you told us just before 

 

      4       we had the interruption, and it's simply to this effect: 

 

      5       you had told the Inquiry that you had spoken to former 

 

      6       Afghan Partner Unit members, so more than one person; 

 

      7       that they had directed you to other individuals who 

 

      8       might have information to give; and that you had spoken 

 

      9       to them; is that correct? 

 

     10   A.  That is correct. 

 

     11   Q.  What you told us was, the essence of the allegations 

 

     12       being made by more than one individual was that members 

 

     13       of UKSF1 had shot and killed males and children during 

 

     14       the course of operations, and that, at the time that 

 

     15       those individuals had been shot and killed, they had 

 

     16       been restrained, and did not pose a threat; is that 

 

     17       correct? 

 

     18   A.  Correct. 

 

     19   Q.  And that additionally, children had been hurt during the 

 

     20       course of these operations and that that had been 

 

     21       a trigger point for members of the Afghan Partner Unit 

 

     22       in not wanting to work with UKSF1? 

 

     23   A.  That was one trigger that was raised with me. 

 

     24   Q.  And this is not a facetious question, but can we agree 

 

     25       that, if true, the allegations that you have recently 
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      1       received could not be more serious? 

 

      2   A.  Oh, the allegations that have been presented to me are 

 

      3       horrific. 

 

      4   Q.  Insofar as those allegations have been reported to you, 

 

      5       you've had allegations of, "I can tell you about 

 

      6       somebody who saw something" -- 

 

      7   A.  Correct. 

 

      8   Q.  -- and you've been directed to those individuals who 

 

      9       have been able to tell you, "I saw something"? 

 

     10   A.  So there was a language barrier here. 

 

     11   Q.  Of course. 

 

     12   A.  But through an intermediary, yes.  A trusted 

 

     13       intermediary. 

 

     14   Q.  So going back to where we were very early on in your 

 

     15       evidence, we have not just hearsay or rumour; there is 

 

     16       firsthand evidence of allegations of the most serious 

 

     17       kind? 

 

     18   A.  Correct. 

 

     19   SIR CHARLES HADDON-CAVE:  And to be clear, these are 

 

     20       allegations of straight murder?  (Pause) 

 

     21   A.  Yes. 

 

     22   MR GLASGOW:  And trying to draw a distinction which you have 

 

     23       explained between the 99 per cent of people who have 

 

     24       served this country with bravery, honour and 

 

     25       distinction, who you clearly support, that very small 
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      1       minority who have been involved in these allegations, if 

 

      2       true, do not deserve any assistance from you whatsoever, 

 

      3       do they? 

 

      4   A.  If true, I have absolutely nothing in common with these 

 

      5       individuals, and I totally reject their behaviour, and 

 

      6       I understand -- what I would say is that I understand -- 

 

      7       in the course of this journey for me, I have been to 

 

      8       Australia and I have spoken to individuals caught up in 

 

      9       that saga, and I would say to them that we all leave the 

 

     10       services, and like I've said a number of times, you have 

 

     11       the rest of your life to live, and I've met some totally 

 

     12       broken men who have admitted to this sort of behaviour 

 

     13       from another country, and it is not worth destroying the 

 

     14       rest of your life for not confronting what was a very 

 

     15       difficult, very challenging, very complex set of 

 

     16       challenges that my generation faced in Afghanistan. 

 

     17   Q.  And in terms of those very difficult challenges that 

 

     18       your generation faced, would you agree that if 

 

     19       individuals have carried out the acts that have been 

 

     20       reported to you, those are matters that require the most 

 

     21       thorough of investigation? 

 

     22   A.  Of course. 

 

     23   Q.  And going back to where you began with your approach to 

 

     24       dealing with industrial-scale vexatious litigation, in 

 

     25       your own mind you draw a very clear line between holding 
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      1       those to account who have not upheld the standards, and 

 

      2       defending those who are the victims of scurrilous 

 

      3       allegations with which there is no truth? 

 

      4   A.  So that has always been a very clear line in my mind, 

 

      5       and I think to most ordinary folk that is a very clear 

 

      6       distinction to be able to draw.  I think clearly if 

 

      7       you're on a -- if you turn this into a political 

 

      8       argument and you're on one side or the other, people 

 

      9       tend to blur that line for their own purposes, but to 

 

     10       most people, and certainly to operators and my 

 

     11       generation of combatants, that is a very clear 

 

     12       distinction. 

 

     13   Q.  And although, when you were speaking of involvement on 

 

     14       deployment, you spoke about not looking at black and 

 

     15       white and understanding that there are shades of grey, 

 

     16       is it fair that when you come to see the sides of the 

 

     17       line that you've described just now, that is a black and 

 

     18       white line, at least to you? 

 

     19   A.  Of course. 

 

     20   Q.  Are you concerned that this Inquiry gets to the bottom 

 

     21       of these very serious allegations? 

 

     22   A.  100 per cent, I want to resolve these issues one way or 

 

     23       the other.  There is a personal interest here.  This 

 

     24       sullies my personal work, and I am not prepared to 

 

     25       accept that on behalf of senior leaders within the 
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      1       Ministry of Defence who failed in their basic duty. 

 

      2   Q.  Can we leave you for a moment to one side, and that is 

 

      3       not meant in a discourteous manner, please don't think 

 

      4       it is, but can we deal with some of the wider issues at 

 

      5       play -- 

 

      6   A.  Of course. 

 

      7   Q.  -- before we deal with those that play on your mind 

 

      8       personally. 

 

      9           The principal issue at play must be that this 

 

     10       Inquiry uncovers the truth. 

 

     11   A.  Yes. 

 

     12   Q.  Because if there is any truth in these allegations, 

 

     13       action must be taken against those involved. 

 

     14   A.  Yes. 

 

     15   Q.  Because if there is truth in the allegations, those 

 

     16       involved have not just broken the standards that you and 

 

     17       99.9 per cent of the military community live by; they've 

 

     18       in effect torn them up and ignored them. 

 

     19   A.  They're criminals that I have no traction with. 

 

     20   Q.  And that will enable us as a nation, and us as 

 

     21       a military force, to be seen to uphold the standards 

 

     22       that you and those who have served this country with 

 

     23       distinction live by. 

 

     24   A.  Oh, it's fundamental to the defence of the nation.  The 

 

     25       Prime Minister downwards needs to have faith that, 
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      1       firstly, clearly, there is a ruthless -- a brutal 

 

      2       honesty policy; and, secondarily, that the standards to 

 

      3       which we are expected to pave on operations are adhered 

 

      4       to at every level. 

 

      5   Q.  And one of those core values is not only courage, but 

 

      6       is, in particular, moral courage. 

 

      7   A.  Yeah. 

 

      8   Q.  And that is moral courage to do the right thing. 

 

      9   A.  Correct. 

 

     10   Q.  To call out behaviour that you believe to be wrong, so 

 

     11       that it can be investigated, and if action needs to be 

 

     12       taken, it can be. 

 

     13   A.  Correct. 

 

     14   Q.  And those are the standards that you live by? 

 

     15   A.  I try. 

 

     16   Q.  And those are the standards that you believe and hope 

 

     17       that 99.9 per cent of the military community, be they 

 

     18       serving or veterans, live by? 

 

     19   A.  I certainly expect those within UKSF, who would -- who 

 

     20       expect to be treated to a higher standard, to be the 

 

     21       chief exponents of those values and standards. 

 

     22   Q.  So, if anything, we're recognising the moral courage 

 

     23       expected of anyone in the green army, but you are 

 

     24       suggesting that those who serve within UKSF have 

 

     25       a higher standard to uphold? 
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      1   A.  Correct. 

 

      2   Q.  It's not that a different set of rules apply to them, 

 

      3       but that you would believe them to be, would it be, 

 

      4       examples of the conduct that everyone else should aim 

 

      5       for? 

 

      6   A.  It's all about professionalism.  Ultimately, it's all 

 

      7       about professionalism, and if you are involved in 

 

      8       a relentless pursuit of excellence, there is no space 

 

      9       for allegations of this nature to be unresolved for this 

 

     10       period of time. 

 

     11   Q.  And clearly in order for these allegations now to be 

 

     12       resolved, it is to this Inquiry that you are looking for 

 

     13       that work to be taken. 

 

     14   A.  Correct. 

 

     15   Q.  Plainly, you welcome the Inquiry. 

 

     16   A.  Well, I don't want to be here, no, I don't want to -- 

 

     17   Q.  Mr Mercer, that is obvious, but in the sense that there 

 

     18       is now an official and publicly recognised 

 

     19       investigation, this is what you've wanted for years. 

 

     20   A.  I haven't wanted this Inquiry; I have wanted to be able 

 

     21       to allay these concerns one way or the other, because 

 

     22       I am not prepared for (a) my personal work to be sullied 

 

     23       by it, or (b) my generation's service and sacrifice in 

 

     24       Afghanistan, to the Afghan people and to this nation, to 

 

     25       be coloured by allegations of this nature.  Those two 
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      1       positions I would not accept and I will fight against, 

 

      2       yes.  Much like the previous generation had to do with 

 

      3       Northern Ireland. 

 

      4   Q.  The chair has, on a number of occasions, called on those 

 

      5       with information to come forward and to give it.  Is 

 

      6       that a call that you would echo on behalf of the 

 

      7       community that you fought hard to represent? 

 

      8   A.  I would of course echo that call.  I would say to the 

 

      9       community that I represent that particularly those who 

 

     10       lost their lives or were seriously injured, and their 

 

     11       lives were never the same after a period of time in 

 

     12       Afghanistan, if nothing else, they don't deserve to be 

 

     13       anywhere near allegations of this nature.  I think that 

 

     14       the broad -- you know, the much broader cohort of those 

 

     15       who supported the Afghans, cared deeply about 

 

     16       Afghanistan, cared deeply about the Afghan people, had 

 

     17       huge respect for those operators who chose to come our 

 

     18       side of the line in Afghanistan, and, you know, not take 

 

     19       the easy route out and just allow the Taliban and 

 

     20       Al Qaeda to decimate the place, and so on. 

 

     21           And ultimately, you know, it's not -- you know, it's 

 

     22       not rocket science to work out that if you don't deal 

 

     23       with allegations of this nature, they are not -- I think 

 

     24       there's a misunderstanding within the MoD and within 

 

     25       other Government ministers and so on.  The true nature 
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      1       of those pursuing things like lawfare, these things are 

 

      2       not going to go away.  You can't wish them away and 

 

      3       neither can you just repeatedly say, "I don't know". 

 

      4       You know, I think that if we are going to move on, then 

 

      5       it needs to be dealt with in a professional manner, in 

 

      6       the manner that we would expect, and I hope that that 

 

      7       comes to pass, irrespective of individuals' behaviour at 

 

      8       this point at a senior level.  I think there is still an 

 

      9       opportunity for them. 

 

     10           I have been very clear to say that I don't think 

 

     11       anybody has lied to me, because I don't think they have. 

 

     12       But I don't -- I would at the same time say to them that 

 

     13       that level of brutal honesty in dealing in this space, 

 

     14       that standard has not been met, and there is still time 

 

     15       to meet that standard. 

 

     16   Q.  And is that a call to those with information to come 

 

     17       forward and to give it? 

 

     18   A.  Yeah, absolutely, because -- so I know that some will 

 

     19       have given information previously through the correct 

 

     20       chains.  You know, you've got to understand, Mr Glasgow, 

 

     21       to speak about these operations outside of that 

 

     22       environment is breaking the law.  It is breaking the 

 

     23       law.  It is breaking the Official Secrets Act.  I'm very 

 

     24       lucky, I'm a cabinet minister, and I am extremely 

 

     25       privileged to be in that position where I, you know, 
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      1       don't feel threatened by that.  But these individuals 

 

      2       don't have that protection. 

 

      3   Q.  Well, can I allay that concern that you've just raised 

 

      4       because, having mentioned this publicly, this 

 

      5       information is already available: that we have sought 

 

      6       and the chair has obtained undertakings from the 

 

      7       Attorney General that those who come forward and give 

 

      8       evidence and speak about these matters will not be 

 

      9       falling foul of the -- 

 

     10   A.  Sure, but they don't know that. 

 

     11   Q.  Well, Mr Mercer, they now do because, as you can 

 

     12       imagine, a number of people are listening to what you 

 

     13       have to say.  So before you interrupt me, sir, it is 

 

     14       important that if you're going to make a statement like 

 

     15       that, you understand whether you're right or wrong.  You 

 

     16       are wrong, Mr Mercer, when you say that.  It may very 

 

     17       well be a genuinely held belief by you, but before you 

 

     18       suggest the people should be concerned about coming 

 

     19       forward because of the Official Secrets Act, it would be 

 

     20       prudent for all those who are listening to look at the 

 

     21       website and the details that we have provided, and at 

 

     22       the assurances this chair has obtained from the 

 

     23       Attorney General, because no one should think, as a 

 

     24       result of what you've just said, that they can't come 

 

     25       forward, because they might be breaking the law. 
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      1   A.  Sure.  And, Mr Glasgow, I'm talking about -- apologies 

 

      2       for not making it clearer, but when individuals who have 

 

      3       raised this previously, for example my peers, may 

 

      4       have -- you know, at that time, before this Inquiry, and 

 

      5       before those assurances were sought, speaking of these 

 

      6       matters was breaking the law, and I clearly accept that 

 

      7       that has changed, but that community is not aware of 

 

      8       that. 

 

      9   Q.  Well -- 

 

     10   A.  And they should be and they should read and so on but, 

 

     11       you know, it is down to commanders now at all levels to 

 

     12       ensure that individuals are fully appraised of the legal 

 

     13       situation of giving evidence to this Inquiry. 

 

     14   Q.  Well, I hope that they hear what you have just said, but 

 

     15       the exchange that we have just had will provide 

 

     16       a platform for that information becoming more widely 

 

     17       known, one would hope. 

 

     18   A.  I sincerely hope so, yeah. 

 

     19   Q.  Can I also sincerely hope that you will take that 

 

     20       message back to those you speak to -- 

 

     21   A.  Of course. 

 

     22   Q.  -- so that if there is any misunderstanding on the part 

 

     23       of anyone that you have spoken to, they can be reassured 

 

     24       of the protections that are now in place for them. 

 

     25   A.  Of course.  Of course.  Of course. 
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      1           I mean, be aware, Mr Glasgow, that when, for 

 

      2       example, this stuff was raised before by individuals who 

 

      3       I'm sure will come and sit here, you know, the law was 

 

      4       very clear that if -- where there's allegations of 

 

      5       criminal behaviour or suspicions of criminal behaviour, 

 

      6       then you refer to the Royal Military Police, and these 

 

      7       individuals did not take that decision.  They did a TTP 

 

      8       review and things like that.  So that's where -- it's 

 

      9       not people thinking -- sitting there not having any 

 

     10       faith in you or this Inquiry; it's just, you know, we 

 

     11       have a history of this. 

 

     12   Q.  Again, other undertakings have been sought by the chair 

 

     13       and obtained from the Attorney General that those who 

 

     14       failed to act as they should have done and to report 

 

     15       these matters at the time, they again will not be 

 

     16       prosecuted for any mistakes or wrongdoing.  So there are 

 

     17       a number of assurances that are available that are on 

 

     18       the website -- 

 

     19   A.  Sure. 

 

     20   Q.  -- and that I would encourage you, with your position, 

 

     21       to ensure that the community you represent is fully 

 

     22       aware of, because no one should think, as you leave 

 

     23       court this morning, that there is any bar to them coming 

 

     24       forward to talk to the Inquiry, or that if they were to 

 

     25       admit that they lacked the moral courage at the relevant 
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      1       time to do the right thing, they would be prosecuted, 

 

      2       because there is an opportunity for everyone to have the 

 

      3       moral courage today to come forward.  Would you agree? 

 

      4   A.  I 100 per cent agree with that. 

 

      5           Would you agree with me that my generation, who have 

 

      6       been through these processes before, that hasn't been 

 

      7       the case, and so that's what we're up against? 

 

      8   Q.  I'm not sure that I'm in a position to understand what 

 

      9       your generation has been through, and I think if I were 

 

     10       to agree with that observation, that might be an insult 

 

     11       to you -- 

 

     12   A.  Well, things like the Al-Sweady Inquiry and so on. 

 

     13   Q.  Of course I recognise those difficulties. 

 

     14   A.  Yeah. 

 

     15   Q.  Mr Mercer, I'm not going to seek to put myself in your 

 

     16       position or the position of anyone else who has served 

 

     17       their country with distinction.  I'm a lawyer, and it 

 

     18       would be insulting to anyone who has put on a uniform 

 

     19       for me to attempt to do that. 

 

     20   A.  It's very difficult for these individuals, who have 

 

     21       these experiences that are very brutal, very -- you 

 

     22       know, tear you apart, and then come back to the UK, try 

 

     23       and contribute to these inquiries, and then get treated 

 

     24       like the individuals were in the Al-Sweady Inquiry. 

 

     25       That's the reality of what you're up against.  I totally 
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      1       respect all of the assurances that you have, and I will 

 

      2       repeat those and I will go in to bat for you because 

 

      3       I want to get to the truth, right, but you need to be 

 

      4       cognisant, and the Inquiry needs to be cognisant, that 

 

      5       that is what you're up against, and so that requires 

 

      6       a slightly cuter, defter way of getting to the evidence 

 

      7       than perhaps has previously been employed by these other 

 

      8       inquiries. 

 

      9   Q.  Insofar as you have any concerns about the ability of 

 

     10       the Inquiry properly to investigate, you raise in your 

 

     11       statement the belief that there may have been a culture 

 

     12       of omertà within the Special Forces.  Page 19 and 

 

     13       paragraph 52, Mr Mercer. 

 

     14   A.  Yes. 

 

     15   Q.  Can I check that I have understood and that those who 

 

     16       are hearing understand your belief: is that a belief 

 

     17       that, within UKSF, people keep quiet about what has gone 

 

     18       on? 

 

     19   A.  In my experience, that's undoubtedly the case, yeah. 

 

     20   Q.  They don't want to come forwards -- 

 

     21   A.  No. 

 

     22   Q.  -- and show the moral courage to tell the truth? 

 

     23   A.  I would not criticise them because, frankly, I entirely 

 

     24       understand why, given the way the Ministry of Defence 

 

     25       has treated them previously and its ability -- you've 
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      1       got to remember that in all of this, right, in all of 

 

      2       these allegations over the last 20 years, no one has 

 

      3       been held to account.  I mean, we had one guy admit 

 

      4       something, right?  But the rest of the time, there 

 

      5       hasn't -- the MoD has been unable to prosecute a single 

 

      6       case of this.  So if you're sat there as a young 

 

      7       operator, thinking, "Yeah, I'm going to do the right 

 

      8       thing", your motivations to do it are very, very low. 

 

      9       So, of course, that generates that culture, and which 

 

     10       I entirely understand. 

 

     11           So, yes, while I would agree with you, there is that 

 

     12       culture, I wouldn't criticise the young operators for 

 

     13       it.  I would criticise the leadership, I would criticise 

 

     14       the officers, for allowing that culture to foster. 

 

     15   Q.  And if this Inquiry and anything that follows from it is 

 

     16       to mark a difference between that which has gone before, 

 

     17       it's necessary for this Inquiry to identify credible 

 

     18       information that supports or refutes the allegations 

 

     19       that are made to it. 

 

     20   A.  Absolutely, and I would look at that information with 

 

     21       equal -- you know, I would -- I'd be glad to see 

 

     22       evidence that refutes this, as said yesterday.  I'm 

 

     23       desperate for this not to be true. 

 

     24   Q.  And the Inquiry needs to speak to anyone and everyone 

 

     25       that may have credible information to give. 
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      1   A.  Absolutely.  Look, Mr Glasgow, there are a lot -- 

 

      2       thousands of people who conducted these operations 

 

      3       during this time period.  The Inquiry should speak to 

 

      4       every single individual who was on those operations, 

 

      5       regardless of whether or not they come forward.  Because 

 

      6       some will think, "Well, I'm not going to come forward, 

 

      7       but if they ask me, I'm going to tell the truth." 

 

      8   Q.  It would help, of course, to know who we need to speak 

 

      9       to. 

 

     10   A.  Well, the MoD has a record of everybody who served on 

 

     11       these operations, so I'm sure you can find that. 

 

     12   Q.  If I were to ask you to confidentially provide the names 

 

     13       of those from the Afghan Partner Units with whom you 

 

     14       spoke who made the most serious allegations we went 

 

     15       through a moment ago, would I be right in assuming that, 

 

     16       as at today, you would decline to accept that request? 

 

     17   A.  I am going to reflect on the chair's remarks yesterday 

 

     18       and do everything I can to assist the Inquiry. 

 

     19   Q.  If you're right and there is a culture of omertà, in 

 

     20       effect a wall of silence, do you recognise that when 

 

     21       people refuse to assist the Inquiry, they might become 

 

     22       part of that wall of silence? 

 

     23   A.  No, I don't think it is as -- sorry, I think it depends 

 

     24       what you term by refusing to help the Inquiry because, 

 

     25       you know, you tried to sort of outline yesterday that I 
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      1       was refusing to help the Inquiry, which is ridiculous 

 

      2       because I'm sat here trying to help the Inquiry.  So it 

 

      3       depends what you mean by those terms. 

 

      4   Q.  What I mean, Mr Mercer, is coming to this Inquiry, 

 

      5       taking an oath to tell the truth, you are a serving 

 

      6       member of Government -- 

 

      7   A.  Yeah. 

 

      8   Q.  -- and a cabinet minister, and you refused to answer 

 

      9       questions posed by me and then posed by the chair to the 

 

     10       Inquiry.  That's what I'm referring to? 

 

     11   A.  At no stage -- I've taken an oath to tell the truth and 

 

     12       I've always told the truth.  I hope you're not 

 

     13       suggesting otherwise. 

 

     14   Q.  I'm suggesting you've refused to answer questions, 

 

     15       Mr Mercer. 

 

     16   A.  I haven't.  I've answered all your questions.  You asked 

 

     17       me if I would name people in court and the answer was 

 

     18       no.  So, again, you're saying things that are not 

 

     19       correct. 

 

     20   MR HERMER:  I'm so sorry to stand up, but would it be 

 

     21       possible, sir, for you to rise just for a couple of 

 

     22       minutes so I can have a very quick word with my learned 

 

     23       friend? 

 

     24   MR GLASGOW:  Can I pause for a moment.  I'm so sorry to 

 

     25       speak across court.  Could I just speak to -- 
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      1   SIR CHARLES HADDON-CAVE:  Do you want to go outside for a 

 

      2       moment? 

 

      3   MR GLASGOW:  I'd rather not everyone have to rise. 

 

      4   SIR CHARLES HADDON-CAVE:  Indeed. 

 

      5   MR GLASGOW:  I'm conscious that if this can be finished, it 

 

      6       should be.  I'm sure Mr Mercer has somewhere else he'd 

 

      7       rather be. 

 

      8   SIR CHARLES HADDON-CAVE:  Indeed. 

 

      9           Mr Hermer, can you go outside with Mr Glasgow, 

 

     10       please? 

 

     11   MR HERMER:  Yes, of course. 

 

     12   SIR CHARLES HADDON-CAVE:  I'll rise.  Call me back. 

 

     13   (12.13 pm) 

 

     14                         (A short break) 

 

     15   (12.15 pm) 

 

     16   SIR CHARLES HADDON-CAVE:  All right? 

 

     17   MR GLASGOW:  Sir, thank you. 

 

     18           Mr Mercer, I've asked you on a number of occasions 

 

     19       about the information that you have declined to provide. 

 

     20       You've been advised by the chair and a request has been 

 

     21       made of you by him to reflect on your current position. 

 

     22       Can I ask you to continue to reflect on that position. 

 

     23   A.  Absolutely, Mr Glasgow, but you've just highlighted my 

 

     24       point that I've tried to make to you a couple of times, 

 

     25       in that if you truly want to get to these allegations, 
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      1       to the centre of these allegations, which I believe you 

 

      2       do and I believe the chair does, there is no point 

 

      3       trying to frame whether I am -- whether I've taken an 

 

      4       oath to tell the truth or not.  This court doesn't 

 

      5       intimidate me.  You don't intimidate me. 

 

      6   Q.  You've made that very clear, Mr Mercer. 

 

      7   A.  I will try and help you -- let me finish.  I will try 

 

      8       and help you as much as I can, but that is the same for 

 

      9       individuals that will come across this court.  They're 

 

     10       not intimidated by being in this court.  There are 

 

     11       greater issues at stake.  And you are not going to get 

 

     12       there if you persistently say -- make out or infer 

 

     13       through your questioning that I am not helping you, I'm 

 

     14       not here to tell the truth or help the Inquiry. 

 

     15   Q.  Well, are you here to help the Inquiry? 

 

     16   A.  I think I'll let that one go, sir. 

 

     17   MR GLASGOW:  Nothing further. 

 

     18   SIR CHARLES HADDON-CAVE:  Thank you, Mr Glasgow. 

 

     19           Mr Mercer, I want to say a few things before 

 

     20       I release you for today.  I don't invite any response 

 

     21       and, indeed, I don't want you to respond; I want you to 

 

     22       listen to the further words I've got to say and reflect 

 

     23       on them. 

 

     24           You have given a great deal of evidence in the last 

 

     25       day and a half.  Much of it has been very clear, very 
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      1       candid and very helpful, and I'm very grateful for that. 

 

      2       You've also spoken, if I may say so, eloquently about 

 

      3       quite a number of really difficult issues. 

 

      4           As you'll appreciate, this is not the end of your 

 

      5       evidence or, indeed, your attendance before me because, 

 

      6       as Mr Glasgow has had to say, the plain fact of the 

 

      7       matter is that you have, at least for the moment, 

 

      8       refused to answer legitimate questions by leading 

 

      9       counsel at a public inquiry, and in particular, what are 

 

     10       their names, what are the names of the people who have 

 

     11       spoken to you about these matters.  And I'm bound to say 

 

     12       this is, frankly, very disappointing and surprising, 

 

     13       particularly for someone in your position, and, I am 

 

     14       bound to say, completely unacceptable.  It gives rise to 

 

     15       potentially serious legal consequences which may need to 

 

     16       be put in train. 

 

     17           Having said that, as I think you'll agree, I've been 

 

     18       very patient, and I hope understanding.  None of this is 

 

     19       easy, and I completely get that.  This is some of the 

 

     20       most difficult material, some of the most difficult 

 

     21       memories, some of the most difficult issues, that anyone 

 

     22       has to deal with.  I've indicated that I'm prepared to 

 

     23       give you further time to reflect on these matters, and 

 

     24       I'm glad that you're going to use that, and I've 

 

     25       indicated to Ms Davidson that I'm prepared to make 
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      1       arrangements for a further CLOSED hearing, a private 

 

      2       hearing, to deal with this matter. 

 

      3           In addition to the points I made yesterday, which no 

 

      4       doubt Ms Davidson is going to discuss further with you, 

 

      5       I want to make a few other points, please, for you to 

 

      6       reflect on. 

 

      7           The first is the point that has been raised just 

 

      8       now, that I want to assure you, and indeed everybody 

 

      9       listening in today, that I have obtained a suite of 

 

     10       undertakings from the Attorney General and the Chief of 

 

     11       the Defence Staff to clear the pathways for people to 

 

     12       come and speak to me and the Inquiry, either 

 

     13       confidentially, directly, or in a sense in the witness 

 

     14       box in OPEN.  Individuals will not be prosecuted, for 

 

     15       instance, for having failed at the time to comply with 

 

     16       section 113 of the Act and not reported it at the time, 

 

     17       and they will not be prosecuted for other matters, 

 

     18       because it's recognised that the really important public 

 

     19       interest is getting to the truth.  So people can be 

 

     20       assured that the pathways to the Inquiry are clear. 

 

     21           Secondly, as I'm sure Ms Davidson will advise you, 

 

     22       I have, I'm afraid, very significant powers under the 

 

     23       Inquiries Act 2005, which I would prefer not to have to 

 

     24       use.  But you can be assured, Mr Mercer, that I will if 

 

     25       necessary.  My patience not inexhaustible because I have 
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      1       a public inquiry to run and pursue as quickly as 

 

      2       possible, in the public interest, and in the interest of 

 

      3       all those who have had allegations made against them, or 

 

      4       who have a dark cloud sitting over them, their families 

 

      5       and their careers.  That is why I have said repeatedly 

 

      6       that it's extremely important that this Inquiry is 

 

      7       pursued at pace, and I and my team have been working 

 

      8       round the clock to achieve that. 

 

      9           So I would like you to think very carefully about 

 

     10       these points and the one I made yesterday.  I'd like 

 

     11       this matter addressed very soon, and I mean very soon. 

 

     12           To use a phrase you objected to this morning, 

 

     13       Mr Mercer, and to put it, in a sense, starkly, but 

 

     14       I think fairly and correctly, you need to decide which 

 

     15       side you are really on, Mr Mercer.  Is it assisting the 

 

     16       Inquiry fully, as Mr Glasgow has said, and the public 

 

     17       interest and the national interest in getting to the 

 

     18       truth of these allegations quickly, for everyone's sake; 

 

     19       or being part of what is, in effect, an omertà, a wall 

 

     20       of silence, and this wall of silence is obstructing the 

 

     21       Inquiry and access to the truth, and doing so because 

 

     22       of, if I may say so, a misguided understanding of the 

 

     23       term "integrity", and inappropriate sense of loyalty. 

 

     24           So I'd like you to reflect on all those matters, and 

 

     25       my legal team will be in touch. 
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      1           But can I thank you for coming to give your 

 

      2       evidence, which, as I said, has been extremely helpful. 

 

      3           We will rise now.  The time is now 12.30.  Can there 

 

      4       be a discussion, please, as regards the timetable for 

 

      5       the next witness, who has been waiting. 

 

      6           Mr Mercer, you are free to go.  I expect you deserve 

 

      7       a good lunch.  All right? 

 

      8           Thank you. 

 

      9   (12.24 pm) 

 

     10                         (A short break) 

 

     11   (12.33 pm) 

 

     12   SIR CHARLES HADDON-CAVE:  Can Mr Nicol assume the witness 

 

     13       box, please. 

 

     14                  MR MARK PATRICK NICOL (sworn) 

 

     15   SIR CHARLES HADDON-CAVE:  Mr Nicol, can I apologise for the 

 

     16       fact that you've been kept waiting so long.  I hope 

 

     17       you've been looked after.  I'm very grateful. 

 

     18   THE WITNESS:  Thank you. 

 

     19   SIR CHARLES HADDON-CAVE:  Mr Glasgow. 

 

     20              Questions from COUNSEL TO THE INQUIRY 

 

     21   MR GLASGOW:  May it please you, sir. 

 

     22           Could you give the court your full name, please, 

 

     23       sir. 

 

     24   A.  Mark Patrick Nicol. 

 

     25   Q.  Mr Nicol, in front of you, you have a black folder, and 
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      1       in that should be a statement from you, together with an 

 

      2       exhibit.  Can I check that what you've got available to 

 

      3       you is the statement that you prepared and signed on 

 

      4       11 December of last year, which was a statement you 

 

      5       wrote in response to a request for information sent to 

 

      6       you by the Inquiry? 

 

      7   A.  That's correct. 

 

      8   Q.  And I'm sure you have had an opportunity to look at that 

 

      9       statement before coming into court this afternoon, and 

 

     10       I hope as well you've had a chance to look at your 

 

     11       exhibit MN/1, which is the transcript of a conversation 

 

     12       that you had with a source of yours. 

 

     13           Can I check you have both of those available to you? 

 

     14   A.  I do. 

 

     15   Q.  Insofar as your evidence is concerned, Mr Nicol, would 

 

     16       you like your statement to the Inquiry dated 11 December 

 

     17       last year to stand as your evidence? 

 

     18   A.  I would. 

 

     19   Q.  What I would like to do is to ask you a few questions 

 

     20       about that statement, and then to consider some of the 

 

     21       material that the Inquiry asked for your help with and 

 

     22       then to look at the transcript. 

 

     23           As with every witness who comes into court, if I ask 

 

     24       a question that you don't understand, it's my fault, not 

 

     25       yours.  Please ask me to rephrase it or to repeat it. 
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      1       Of course I will do so.  If I say something which is 

 

      2       wrong, you must correct me.  Also, if you don't know 

 

      3       where I am in your statement or in the exhibit, you tell 

 

      4       me and I will do everything I can to assist you. 

 

      5   A.  Thank you. 

 

      6   Q.  Now, Mr Nicol, are you currently employed by Associated 

 

      7       Newspapers Limited as the defence and diplomacy editor 

 

      8       for the Daily Mail? 

 

      9   A.  I am. 

 

     10   Q.  Have you been employed by Associated Newspapers since 

 

     11       2012? 

 

     12   A.  Yes, in one whole period, yes. 

 

     13   Q.  And did you take up your current position as the defence 

 

     14       and diplomacy editor for the Daily Mail in 

 

     15       February 2021? 

 

     16   A.  I did. 

 

     17   Q.  Prior to that, were you the defence editor at the Mail 

 

     18       on Sunday? 

 

     19   A.  I was. 

 

     20   Q.  The defence correspondent for the Mail on Sunday? 

 

     21   A.  I was. 

 

     22   Q.  And in particular, insofar as the activities of the SAS 

 

     23       and other UK Special Forces units are concerned, have 

 

     24       you been reporting on their activities as a journalist 

 

     25       and author since 2001? 
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      1   A.  Yes, correct. 

 

      2   Q.  So for more than two decades now. 

 

      3   A.  Correct. 

 

      4   Q.  One of the pieces of information you have provided to 

 

      5       the Inquiry is that you have visited Afghanistan on 

 

      6       three occasions, the first in 2002, as part of an 

 

      7       exercise to research a book that you were writing on SAS 

 

      8       operations in Afghanistan. 

 

      9   A.  That's correct. 

 

     10   Q.  And the second two occasions, one in 2013, which was 

 

     11       a Ministry of Defence escorted visit whilst you were on 

 

     12       assignment for the Mail on Sunday, and then again the 

 

     13       same exercise in late December 2015 through to early 

 

     14       January 2016. 

 

     15   A.  Yes, the 2015/16 one, which went over Christmas and 

 

     16       New Year, was not escorted, it was -- 

 

     17   Q.  Was that simply as part of your employment for the Mail 

 

     18       on Sunday at that time? 

 

     19   A.  It was, correct. 

 

     20   Q.  Right. 

 

     21           You were sent a request for a statement in September 

 

     22       of last year by the Inquiry, and it was in connection 

 

     23       with two articles that you had written. 

 

     24           Can I take you in your statement to paragraph 7, and 

 

     25       in a moment what I'll ask you to do is to look to the 
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      1       screen and to look to the content of those articles, but 

 

      2       first to your statement, please, sir. 

 

      3           The request was in respect of an article published 

 

      4       on 9 July 2017, and the second in respect of an article 

 

      5       published in the Mail on Sunday on 1 December 2019. 

 

      6   A.  That's correct. 

 

      7   Q.  Is the first article from 2017 entitled, "The truth 

 

      8       about SAS shoot-to-kill night raids ... by hero of 200 

 

      9       secret ops"? 

 

     10   A.  It is. 

 

     11   Q.  Underneath that headline various information is 

 

     12       provided, which we will turn to, but as to the second 

 

     13       article, is that entitled, "SAS soldier 'executed 

 

     14       children in Afghan raid'"? 

 

     15   A.  It is. 

 

     16   Q.  What I'd like to do with your help, please, is to 

 

     17       clarify this before we embark on the content of the 

 

     18       articles, and the first one is already brought up, which 

 

     19       is very helpful, thank you. 

 

     20           Insofar as there are any facts stated within either 

 

     21       of these articles, at the time you wrote them, were 

 

     22       those facts true to the best of your knowledge and 

 

     23       belief? 

 

     24   A.  They were. 

 

     25   Q.  Since the publication of either of those articles, have 
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      1       you become aware of information which casts a doubt on 

 

      2       the content of what is in either of those articles? 

 

      3   A.  No. 

 

      4   Q.  Insofar as you have personal memory of these articles -- 

 

      5       I assume it's safe to conclude you recall writing them? 

 

      6   A.  Mm-hm. 

 

      7   Q.  But as to the details which are set out within them, do 

 

      8       you now, as at today, have a clear memory of how and 

 

      9       when and from whom you got those details? 

 

     10   A.  Yes, particularly the first one.  It's the more 

 

     11       memorable of the two. 

 

     12   Q.  What I'd like to do, please, sir, is to look to the two 

 

     13       articles first of all.  I hope we can do that before we 

 

     14       inevitably have to take a break for lunch, and I'm sorry 

 

     15       if it means you're only in the witness box for a short 

 

     16       period of time.  But so that you know what I would like 

 

     17       to do, having looked at the articles, I'd like to then 

 

     18       turn back chronologically, for you at least, to look at 

 

     19       how you came by the information which you used to stand 

 

     20       up those articles. 

 

     21           So the first article, which we know was first 

 

     22       published in July, 9 July 2017, bears your name, writing 

 

     23       for the Mail on Sunday at the time, and the title, as 

 

     24       you've just explained to us, was: 

 

     25           "The truth about SAS shoot-to-kill night raids, by 
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      1       the hero of 200 secret ops: soldier breaks ranks to 

 

      2       defend elite unit from witch-hunt but says illegal 

 

      3       killings were 'unwritten rule of our job'." 

 

      4           There are then three bullet-point subheadings to 

 

      5       that tile.  First: 

 

      6           "A former SAS solder has admitted to The Mail on 

 

      7       Sunday that illegal killings were 'an unwritten rule of 

 

      8       our job' but strongly defended the regiment's actions." 

 

      9           Second: 

 

     10           "His account comes after claims emerge that SAS 

 

     11       members killed unarmed civilians in cold blood and 

 

     12       falsified mission reports." 

 

     13           And third: 

 

     14           "He revealed how he took part in 200 night raids 

 

     15       between 2010 and 2013, many investigated as potential 

 

     16       war crimes by the RMP [the Royal Military Police]." 

 

     17           As to the body of the article, Mr Nicol, does it 

 

     18       read as follows: 

 

     19           "An SAS soldier has sensationally lifted the lid on 

 

     20       the elite regiment's controversial shoot-to-kill policy 

 

     21       in Afghanistan – the subject of a multi-million pound 

 

     22       investigation by military police. 

 

     23           "In the first media interview with any SAS member to 

 

     24       take part in operations included in the war crimes 

 

     25       probe, the former trooper admitted to The Mail on Sunday 
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      1       that illegal killings were 'an unwritten rule of our 

 

      2       job' but strongly defended the regiment's actions. 

 

      3           "His gripping account of top-secret night operations 

 

      4       in Afghanistan comes after claims emerged that SAS 

 

      5       members had killed unarmed civilians in cold blood and 

 

      6       falsified mission reports. 

 

      7           "... 

 

      8           "The battled-hardened soldier told how the central 

 

      9       claims levelled against the SAS were flawed.  He 

 

     10       said ..." 

 

     11           And there are then several sub-points set out. 

 

     12       First: 

 

     13           "• Unarmed [civilians] were routinely killed but 

 

     14       only after high-level intelligence confirmed their 

 

     15       identity as Taliban commanders rather than civilians." 

 

     16   A.  It's "Unarmed Afghans", not "Unarmed civilians". 

 

     17   Q.  I am so sorry.  I do apologise: 

 

     18           "• Unarmed Afghans were routinely killed but only 

 

     19       after high-level intelligence confirmed their identity 

 

     20       as Taliban commanders rather than civilians; 

 

     21           "• Over a single year, the SAS's D and G squadrons 

 

     22       killed more than 600 enemy fighters, some of whom could 

 

     23       have been captured.  The soldier insisted there was no 

 

     24       point taking prisoners because they would be released 

 

     25       days after being handed over to the Afghan police; 
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      1           "• In exceptional circumstances SAS troops did plant 

 

      2       weapons on the bodies of unarmed Taliban commanders who 

 

      3       had been killed – one of the central accusations 

 

      4       levelled at the SAS – but said it was the only way they 

 

      5       would be believed, even after gathering huge amounts of 

 

      6       high-tech evidence to prove they were terrorists; 

 

      7           "• The SAS has also been accused of falsifying 

 

      8       reports to make it appear friendly Afghan troops had 

 

      9       shot Taliban fighters, rather than Special Forces 

 

     10       soldiers.  He admitted this happened but said it was 

 

     11       because they had been ordered to exaggerate the 

 

     12       involvement of the Afghan National Army for political 

 

     13       reasons. 

 

     14           "Speaking exclusively to this newspaper on condition 

 

     15       of anonymity, the soldier revealed how he took part in 

 

     16       200 night raids between 2010 and 2013, many investigated 

 

     17       as potential war crimes by the RMP. 

 

     18           "He also admitted civilians, including children, had 

 

     19       died when operations went wrong but said: 'Our accusers 

 

     20       say that some of the killings which took place were 

 

     21       unlawful but we only targeted those responsible for 

 

     22       orchestrating the campaign of violence directed towards 

 

     23       British troops across Helmand Province. 

 

     24           "'We went in hard and I admit the tactics do sound 

 

     25       gruesome, but these were bad men.  We hunted them down 
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      1       only after their guilt had been established by a network 

 

      2       of local informants as well as our various high-tech 

 

      3       assets.' 

 

      4           "He also told how Taliban fighters went to great 

 

      5       lengths to avoid being identified.  'They wouldn't be 

 

      6       seen waving rifles around.  Similarly, they wouldn't 

 

      7       make mobile phone calls.  They would employ another 

 

      8       Afghan to make them on their behalf because they knew we 

 

      9       were listening to what they were saying. 

 

     10           "'So when someone is that careful to cover their 

 

     11       tracks, what do you do?  Arresting them was pretty 

 

     12       pointless because they would only be held for a few days 

 

     13       before being released.  So for me, the end justified the 

 

     14       means.' 

 

     15           "As part of Operation Northmoor, the RMP has 

 

     16       apparently gathered credible evidence of illegal SAS 

 

     17       operations, including unlawful killings, false 

 

     18       imprisonment and assault - but the [Mail on Sunday] 

 

     19       understands no soldiers have been formerly questioned. 

 

     20       The £6 million inquiry had been expected to run until 

 

     21       2021 but the Ministry of Defence recently told 

 

     22       investigators to finish their work this summer, raising 

 

     23       fears the Government was seeking to cover up war crimes. 

 

     24           "At its peak, the RMP was looking at 52 allegedly 

 

     25       suspicious killings by United Kingdom Special Forces 
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      1       units.  But it is understood this has been scaled down 

 

      2       to just one incident in Helmand Province in 2011 when 

 

      3       four members of the same family were shot dead by the 

 

      4       SAS in a night raid on a village. 

 

      5           "The investigation also found SAS commanders 

 

      6       doctored official battle reports to make it look as if 

 

      7       Afghan troops they were mentoring had shot dead the 

 

      8       Taliban. 

 

      9           "Video footage obtained by the RMP clearly revealed 

 

     10       British soldiers had done the killing.  By discovering 

 

     11       this inconsistency, investigators thought they had 

 

     12       exposed a cover-up. 

 

     13           "But the SAS soldier told the [Mail on Sunday] there 

 

     14       was a political motive behind their misrepresentation of 

 

     15       real events in the war zone.  'From 2010 to 2013, we 

 

     16       were under strict instructions from the top of the MoD 

 

     17       to do everything possible to suggest the Afghans were 

 

     18       improving militarily and would be capable of stemming 

 

     19       the Taliban tide after our departure,' he said. 

 

     20           "'So, yes, they were given undue credit for 

 

     21       successful operations.  You would then get generals and 

 

     22       Defence Ministers boasting about how well the Afghan 

 

     23       forces were doing, which used to make us laugh.  We knew 

 

     24       how bad they were and we only took them along to "put an 

 

     25       Afghan face" on a mission. 
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      1           "'It is pretty rich for the RMP to accuse us of war 

 

      2       crimes on that basis because they were as familiar with 

 

      3       this political drive as we were.  Afghan troops were to 

 

      4       be made to look good.' 

 

      5           "The SAS soldier also acknowledged that after he and 

 

      6       his colleagues killed unarmed Taliban, they occasionally 

 

      7       planted weapons on the corpses.  He insisted this was 

 

      8       not part of a cover-up, but said that only by producing 

 

      9       a pistol or rifle and placing it by the body could they 

 

     10       convince Afghan police the dead had been actively 

 

     11       involved in the insurgency. 

 

     12           "He said: 'The RMP got the wrong idea about this. 

 

     13       We were forced to take such steps because the Afghan 

 

     14       police and courts didn't work on phone intercepts or 

 

     15       fingerprints.  Any high-tech evidence against the 

 

     16       Taliban immediately went out the window.  They would 

 

     17       only accept possession of a weapon or drugs as proof of 

 

     18       guilt, or Taliban activity. 

 

     19           "'So yes, we carried weapons to give us that [and 

 

     20       you've put the additional word "legal"] protection and 

 

     21       the local police would note the serial numbers and we 

 

     22       would think no more of it. I don't think we did wrong. 

 

     23       We adapted our tactics to deal with the enemy. 

 

     24           "'The RMP knew at the time how we operated, so why 

 

     25       come after us now?  RMP officers attended the same 
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      1       briefings before missions when senior officers told us 

 

      2       "kill or capture" - that was kill as a first option, 

 

      3       capture as a second option, not the other way around. 

 

      4       Before, when we did arrest Taliban commanders, they 

 

      5       spent just a few days in custody being served tea before 

 

      6       being released.  We got fed up with that and got smart.' 

 

      7           "The SAS's tactics led to huge numbers of Taliban 

 

      8       being recorded as Killed In Action.  The soldier said 

 

      9       over a 12-month period, D and G Squadrons killed a 

 

     10       combined total of more than 600.  Victims included some 

 

     11       of the Taliban's leading bomb-makers, weapons smugglers 

 

     12       and potential suicide bombers. 

 

     13           "The soldier said: 'We killed two Taliban who were 

 

     14       preparing to launch a suicide attack on a British base 

 

     15       near Kajaki, in northern Helmand.  Their suicide belts 

 

     16       were good to go and I remember seeing piles of human 

 

     17       hair beside them because they'd shaved themselves to 

 

     18       prepare for their entry into the afterlife.  I also saw 

 

     19       the Afghan police uniforms they were going to wear, so 

 

     20       British troops wouldn't have known they were enemy 

 

     21       fighters. 

 

     22           "'These men were shot dead at close range and their 

 

     23       bodies were dumped in the back of an Afghan pick-up 

 

     24       truck.  This vehicle, and the bodies, were discovered 

 

     25       the following day by other British forces, who got quite 
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      1       a shock.' 

 

      2           "But there were occasions when missions ended in the 

 

      3       loss of innocent lives and devastating injuries to 

 

      4       children.  The sights and sounds still haunt the SAS 

 

      5       soldier, who like many of his colleagues later sought 

 

      6       psychiatric help. 

 

      7           "He said: 'We'd been tracking a senior Taliban guy 

 

      8       who was gun-running either side of the Pakistan border, 

 

      9       bringing in weapons and explosives for the roadside 

 

     10       bombs - a major player.  We watched him coming into 

 

     11       Afghanistan with his deadly cargo and found the cache in 

 

     12       the desert. 

 

     13           "'We requested an air strike and a bomb was dropped. 

 

     14       There was a huge blaze as the guns and a lot of 

 

     15       ammunition were destroyed.  A few hours later, we were 

 

     16       dropped off in the desert by helicopter and marched 12km 

 

     17       to the target to assess what remained of the site.  The 

 

     18       area was heavily defended and we killed at least five 

 

     19       enemy fighters on the approach to the target. 

 

     20           "'When we eventually got there, we heard screaming 

 

     21       coming from underneath a pile of carpets.  We pulled 

 

     22       them back to see children who had been horrifically 

 

     23       wounded.  Years later, I can't get it entirely out of my 

 

     24       head.  While the incident was fully investigated by RMP 

 

     25       and all UK personnel were cleared, it still leaves a 
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      1       terrible feeling.' 

 

      2           "An MoD spokesman said: 'Our military served with 

 

      3       great courage and professionalism and we proudly hold 

 

      4       them to the highest standards.  Where credible 

 

      5       allegations are raised, it is right they are effectively 

 

      6       investigated by an independent police force like the 

 

      7       Royal Military Police. 

 

      8           "'They have found no evidence of criminal behaviour 

 

      9       by the Armed Forces in Afghanistan, have discontinued 

 

     10       over 90 per cent of the 675 allegations made and less 

 

     11       than ten investigations now remain.'" 

 

     12           That concludes that particular article which you 

 

     13       wrote and was first published in July of 2017. 

 

     14           I'm not going to descend into the detail at this 

 

     15       stage as to how you came by the information that's in 

 

     16       it, but can I simply ask you this: where we see 

 

     17       quotations attributed to an individual, are those 

 

     18       quotations from a source with whom you spoke? 

 

     19   A.  Yes.  As my witness statement makes clear, in order to 

 

     20       make what he's saying readable and easily digestible, 

 

     21       there is a -- his quotes have not been changed in terms 

 

     22       of meaning, but they are put into a simpler form of 

 

     23       language for the reader to understand, but they convey 

 

     24       his feeling and his view accurately. 

 

     25   Q.  So in terms of the essence of what your source told you, 
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      1       when you look back at the article, and having refreshed 

 

      2       your memory to the discussions you had with the source, 

 

      3       are you confident that that article properly captures 

 

      4       the essence of what he told you? 

 

      5   A.  Very much so. 

 

      6   Q.  And just this before we move to the second article: 

 

      7       insofar as you were able to conduct appropriate 

 

      8       inquiries into that source, were you confident when you 

 

      9       spoke to the source that that source either had been or 

 

     10       still was a serving member of UK Special Forces? 

 

     11   A.  Yes, I had previously met him, as my witness statement 

 

     12       includes, and he'd been vouched for by people I knew, 

 

     13       and people I knew had obviously vouched for me with him. 

 

     14       So, yes, I was confident. 

 

     15   Q.  And insofar as those people had vouched for him, were 

 

     16       those people members of UK Special Forces? 

 

     17   A.  Some were, some weren't. 

 

     18   Q.  So insofar as it's possible to say that you'd done your 

 

     19       due diligence -- 

 

     20   A.  Yeah. 

 

     21   Q.  -- before relying on him as a source, thinking back to 

 

     22       everything you did then, and reflecting on the content 

 

     23       of the article now as at today, are you confident that 

 

     24       your due diligence satisfied you that this source was 

 

     25       a member of UK Special Forces? 
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      1   A.  Yes. 

 

      2   Q.  And, indeed, were you confident that this source was 

 

      3       a member of the SAS? 

 

      4   A.  He was not serving at the time that I spoke to him. 

 

      5   Q.  But has been? 

 

      6   A.  Correct. 

 

      7   MR GLASGOW:  Can I turn to the second article.  It is 

 

      8       shorter than the first.  That's not a criticism, but 

 

      9       it's simply that I hope we can conclude that before we 

 

     10       have to break before lunch. 

 

     11   SIR CHARLES HADDON-CAVE:  Yes, please, Mr Glasgow. 

 

     12   MR GLASGOW:  The second article, written by you in 2019 and 

 

     13       published on 1 December, entitled: 

 

     14           "SAS soldier is quizzed by commanders over 

 

     15       'execution of suspected bomb-maker and three teenage 

 

     16       boys during raid in Helmand Province in Afghanistan in 

 

     17       2012." 

 

     18           And then three bullet points beneath that title. 

 

     19       First: 

 

     20           "Experienced warrant officer hauled before SAS 

 

     21       commanders at base in Hereford." 

 

     22           Second: 

 

     23           "He has previously served in Afghanistan and Iraq 

 

     24       and remains on ..." 

 

     25           I think it should be "active duty", rather than 
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      1       "activity duty". 

 

      2   A.  Yes. 

 

      3   Q.  Third: 

 

      4           "He was questioning about a suspected cover-up that 

 

      5       involved planting evidence." 

 

      6           And if we look to the body of the article itself 

 

      7       that you wrote: 

 

      8           "An SAS soldier has been questioned over the alleged 

 

      9       'execution' of a suspected bomb-maker and three teenage 

 

     10       boys during the war in Afghanistan, The Mail on Sunday 

 

     11       can reveal. 

 

     12           "It is understood the experienced warrant officer 

 

     13       has also been quizzed about a suspected cover-up 

 

     14       involving the planting of evidence and doctoring of 

 

     15       official documents, along with members of the elite team 

 

     16       he led on the bungled raid in Helmand province in 2012. 

 

     17           "Sources say the soldier - a member of G Squadron 

 

     18       who served in Afghanistan and Iraq - was hauled before 

 

     19       SAS commanders at the regiment's base in Hereford last 

 

     20       week but remains on active duty. 

 

     21           "The dramatic development follows a BBC Panorama 

 

     22       documentary last month that identified apparent failings 

 

     23       in the initial Royal Military Police investigation into 

 

     24       the killings of a suspected bomb-maker and three teenage 

 

     25       boys. 
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      1           "An SAS source said: 'The proverbial has hit the fan 

 

      2       inside the SAS base in the past couple of weeks 

 

      3       following the TV documentary. 

 

      4           "'Guys have been brought in to regimental 

 

      5       headquarters for "interviews without coffee".' 

 

      6           "The probe centres on the hunt for a key Taliban 

 

      7       bomb-maker in 2012, a year in which 44 British troops 

 

      8       died in Helmand. 

 

      9           "The SAS had been tasked with so-called 'kill or 

 

     10       capture' raids, often under the cover of darkness, to 

 

     11       disrupt the Taliban's co-ordinated attacks, and 

 

     12       intelligence reports identified Fazel Mohammed, a 

 

     13       20-year-old living in the rural area of Loy Bagh, as a 

 

     14       target. 

 

     15           "The SAS team, joined by soldiers from the Afghan 

 

     16       National Army, swooped on the village at 8pm. 

 

     17           "The warrant officer burst into a house where he is 

 

     18       thought to have found Fazel sitting drinking tea with 

 

     19       his brother Naik, 17, and two other boys - Ahmad Shah, 

 

     20       12, and Mohammed Tayeb, 14.  He opened fire, killing all 

 

     21       four instantly. 

 

     22           "Sabbah Mohammed, the mother of Naik and Fazel, told 

 

     23       Panorama: 'The cups were full of blood. They had shot 

 

     24       the boys in the head.' 

 

     25           "Defence sources have claimed to The Mail on Sunday 
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      1       that the four were unarmed and that, in an attempt to 

 

      2       justify the shootings, a pistol of the type used by 

 

      3       Taliban commanders was placed next to the bodies. 

 

      4           "Official reports also referred to the presence of 

 

      5       the pistol at the scene and the warrant officer told the 

 

      6       RMP - which investigated the case as part of Operation 

 

      7       Northmoor that examined dozens of suspicious deaths 

 

      8       involving Special Forces - that he had acted in 

 

      9       self-defence because two of the four had weapons and the 

 

     10       others appeared suddenly out of the shadows. 

 

     11           "However, photographs of the scene obtained by 

 

     12       Panorama show bullet holes in the wall just 2ft off the 

 

     13       ground, supporting the family's claim that the four were 

 

     14       sitting down. 

 

     15           "The RMP wanted the soldier to be charged with four 

 

     16       counts of murder but the Army's Service Prosecuting 

 

     17       Authority refused. 

 

     18           "Last night, the SAS source said: 'Why the military 

 

     19       police believed what they were told about the pistol is 

 

     20       anyone's guess. 

 

     21           "'The blokes would carry these pistols with them for 

 

     22       precisely this purpose so when they shot someone who was 

 

     23       unarmed they could make it look like they posed an 

 

     24       immediate threat and ensure they weren't investigated. 

 

     25           "'This tactic - known as using "drop weapons" - was 
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      1       well known.' 

 

      2           "The Government announced in 2017 that Operation 

 

      3       Northmoor, which cost £6 million, was to be wound down. 

 

      4           "In the same year, The Mail on Sunday published an 

 

      5       account of similar raids in Helmand by a recently 

 

      6       retired SAS veteran of the Afghanistan campaign.  In it, 

 

      7       the soldier described illegal killings as 'an unwritten 

 

      8       rule of our job'. 

 

      9           "Last night, a spokesman for the Ministry of Defence 

 

     10       said: 'These claims have already been fully investigated 

 

     11       and the independent prosecutors judged that no charges 

 

     12       should be brought.'" 

 

     13           Does that conclude the article that you wrote and 

 

     14       had published in December 2019? 

 

     15   A.  It does. 

 

     16   Q.  Again, just before we break for lunch, insofar as there 

 

     17       are quotations that are attributed to sources, do those 

 

     18       quotations, if not accurately record the words used, 

 

     19       accurately record the meaning of what you were told by 

 

     20       your source or sources? 

 

     21   A.  They do. 

 

     22   Q.  And insofar as it was a source or more than one source 

 

     23       who provided the information which led to this article, 

 

     24       did you do your due diligence in respect of that person 

 

     25       or persons to ensure that they were able to provide this 
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      1       level of detail to you? 

 

      2   A.  Yes, they were people I've known for a long time. 

 

      3   Q.  And were you confident that you could trust them with 

 

      4       the information they were providing to you as accurate? 

 

      5   A.  Yes. 

 

      6   Q.  Were it otherwise, would you have written this article, 

 

      7       Mr Nicol? 

 

      8   A.  No. 

 

      9   MR GLASGOW:  Sir, I'm sorry that has taken a few more 

 

     10       moments than I had hoped.  Would that now be 

 

     11       a convenient moment? 

 

     12   SIR CHARLES HADDON-CAVE:  It would indeed, Mr Glasgow, thank 

 

     13       you. 

 

     14           Mr Nicol, thank you.  We will now break for lunch. 

 

     15       I say to all witnesses: please do not discuss your 

 

     16       evidence with anybody while you're in the box.  All 

 

     17       right? 

 

     18   THE WITNESS:  No problem. 

 

     19   SIR CHARLES HADDON-CAVE:  May we reconvene at 2.00, please. 

 

     20       All right?  Thank you. 

 

     21   (1.03 pm) 

 

     22                     (The short adjournment) 

 

     23   (2.00 pm) 

 

     24   SIR CHARLES HADDON-CAVE:  Before you begin, Mr Glasgow, 

 

     25       I want to say that the Restriction Order that I made 
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      1       this morning until 6.00 pm will continue indefinitely 

 

      2       until further order, but I expect to hear from the MoD 

 

      3       by 6.00 pm with any application.  All right?  Thank you. 

 

      4           Mr Glasgow. 

 

      5   MR GLASGOW:  May it please you, sir. 

 

      6           Mr Nicol, having dealt with the two articles that 

 

      7       you have written, can I take you in your statement, 

 

      8       please, to page 5 and to paragraph 14, and that deals 

 

      9       with the first of the two articles that we read together 

 

     10       a moment ago. 

 

     11           Insofar as the source of the article is capable of 

 

     12       being identified, and by that I don't mean by name but 

 

     13       identified as a particular individual, was there one 

 

     14       person or more than one person who provided you with the 

 

     15       information that led to the first article in 2017? 

 

     16   A.  There's a primary source, who is referred to in the 

 

     17       statement as "the Source", and then there is an 

 

     18       individual referred to in my witness statement as "the 

 

     19       Intermediary".  The intermediary also had a significant 

 

     20       amount of knowledge about the matters in question, but 

 

     21       was not personally involved in them. 

 

     22   Q.  If we're then drawing a distinction between involvement, 

 

     23       be it personal or otherwise, by that do we understand 

 

     24       that the source was personally involved in the matters 

 

     25       in question? 
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      1   A.  Correct. 

 

      2   Q.  Or at least that was your understanding of what he said 

 

      3       to you? 

 

      4   A.  Yes.  I think that's borne out by the transcript that 

 

      5       we'll be coming to. 

 

      6   Q.  Can I deal first, if I may, with the intermediary for a 

 

      7       moment.  So far as he is concerned, are you able to say 

 

      8       for how long you have had that intermediary as a contact 

 

      9       who has been able to assist you in this sort of 

 

     10       investigative journalism? 

 

     11   A.  Yeah, without being too specific, around a decade. 

 

     12   Q.  And is the intermediary an ex-member of UK Special 

 

     13       Forces? 

 

     14   A.  Yes. 

 

     15   Q.  And insofar as you were able to and have done due 

 

     16       diligence as to his background and status, did you 

 

     17       satisfy yourself as best as you could that he was who he 

 

     18       claimed to be? 

 

     19   A.  Yes, I -- by the time that we were discussing the 

 

     20       matters in question, I knew him well. 

 

     21   Q.  I'm not asking for the detail of any other information 

 

     22       that has been provided to you, but can I ask you this at 

 

     23       least: outside of the two articles which I've been 

 

     24       asking you questions about, has the intermediary been 

 

     25       a source of other information which has led to other 
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      1       articles? 

 

      2   A.  Yes, before and since. 

 

      3   Q.  In terms of the source -- so drawing a distinction 

 

      4       between the two individuals, the intermediary who you've 

 

      5       had for about a decade -- insofar as the source is 

 

      6       concerned, when did you first speak to or meet that 

 

      7       individual? 

 

      8   A.  2016, so the year before we discussed the matters in 

 

      9       question. 

 

     10   Q.  And when you came to meet him, was it with a view to 

 

     11       obtaining information from him about the activities of 

 

     12       UK Special Forces or was it related to an entirely 

 

     13       different matter? 

 

     14   A.  It was not related to matters pertaining to UK Special 

 

     15       Forces in Afghanistan, no. 

 

     16   Q.  When you met him in 2016, did he tell you what he had 

 

     17       done for a job when he had been in the military? 

 

     18   A.  Yes, yeah. 

 

     19   Q.  As to confirming his position, did he then confirm that 

 

     20       he had been in UK Special Forces? 

 

     21   A.  Yeah, yes, and it was confirmed by others at the same 

 

     22       time as well. 

 

     23   Q.  Just dealing with the information he gave you for a 

 

     24       moment, if I may, please, Mr Nicol, did he confirm to 

 

     25       you that he had been in the SAS? 
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      1   A.  Yes. 

 

      2   Q.  Prior to meeting him, had you been able to conduct any 

 

      3       inquiries into him to check whether he was who he 

 

      4       claimed to be? 

 

      5   A.  Not prior to the meeting in 2016, no. 

 

      6   Q.  Subsequent to meeting him and the claims he made about 

 

      7       his former employment and his position within the SAS, 

 

      8       did you conduct checks with other contacts of yours to 

 

      9       try to verify what he had told you? 

 

     10   A.  Yes.  Going back to then, I recall that the intermediary 

 

     11       and I would have had a series of discussions over the 

 

     12       subsequent year in which I -- at the end of which I was 

 

     13       satisfied that the source was who he said he was, and he 

 

     14       had served at the times that he had done. 

 

     15   Q.  In addition to receiving information from the 

 

     16       intermediary about the source in order to verify his 

 

     17       claims, did you seek information from anyone else to try 

 

     18       to back up your belief? 

 

     19   A.  I identified other information from other sources, yes. 

 

     20   Q.  And did you receive information from any other source 

 

     21       that suggested the claims that the source made about his 

 

     22       former employment might be untrue or inaccurate? 

 

     23   A.  No. 

 

     24   Q.  So do you have any reason, either at the time of the 

 

     25       article or as at today, to doubt your belief that the 
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      1       source had been employed within the SAS? 

 

      2   A.  No, definitely not. 

 

      3   Q.  And insofar as the time during which he was a member of 

 

      4       the SAS, do you have any reason to doubt the time frame 

 

      5       that you believe he was a serving member of that 

 

      6       regiment for? 

 

      7   A.  None. 

 

      8   Q.  Other than that meeting back in 2016, have you met the 

 

      9       source on any subsequent occasions face-to-face? 

 

     10   A.  No. 

 

     11   Q.  In terms of communication between you and the source, 

 

     12       has that been via the telephone or via email, or any 

 

     13       other means? 

 

     14   A.  Since when?  Since 2017? 

 

     15   Q.  Since 2016, when you first met. 

 

     16   A.  Yes, there was communication, electronic communication, 

 

     17       between him and I between 2016 and 2017, not about the 

 

     18       matters in question today, but about the other matters 

 

     19       which we originally met in order to discuss. 

 

     20   Q.  Insofar as you've been able to interrogate any personal 

 

     21       or company computer systems, have you found any phone 

 

     22       calls or emails or any form of messaging exchanged 

 

     23       between you and the source? 

 

     24   A.  They fall outside the -- as per my witness statement, 

 

     25       they fall outside the bracket of time that has been 
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      1       subjected to a forensic examination of emails, but, yes, 

 

      2       there were emails. 

 

      3   Q.  Insofar as the particular bracket of time that's devoted 

 

      4       to the writing of the first article, were you able to 

 

      5       identify any electronic communication between you and 

 

      6       the source outside of the transcript of the call we're 

 

      7       going to turn to in a moment? 

 

      8   A.  No.  No. 

 

      9   Q.  For the avoidance of doubt, I think one of the matters 

 

     10       that you've addressed in your statement is that prior to 

 

     11       2020, you've discovered, for reasons you don't 

 

     12       understand, you've not been able to locate any WhatsApp 

 

     13       messages on your personal phone. 

 

     14   A.  That's correct, yeah. 

 

     15   Q.  In terms of making contact with the source, would one of 

 

     16       the methods be via WhatsApp? 

 

     17   A.  Yeah, that would be the primary method of communication. 

 

     18   Q.  And in terms of communicating with the intermediary, who 

 

     19       also played a part in these stories, would you 

 

     20       communicate with him via WhatsApp? 

 

     21   A.  Yes.  Yes. 

 

     22   Q.  Now, what I'd like to do, please, is to deal with the 

 

     23       genesis of the article that you wrote and then turn to 

 

     24       deal with, in particular, the information you received 

 

     25       from the source. 
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      1           Can I take you back to your statement for a moment, 

 

      2       in case it helps, and can I invite you to look on page 6 

 

      3       to paragraph 17. 

 

      4           On the evening of Saturday, 1 July 2017, did the 

 

      5       Mail on Sunday's news desk bring to your attention two 

 

      6       Tweets from journalists at the Sunday Times who were 

 

      7       promoting a story entitled "Rogue SAS unit accused of 

 

      8       executing civilians"? 

 

      9   A.  Yes, that article was brought to my attention. 

 

     10   Q.  And was it your understanding at the time you were told 

 

     11       about the Tweets that it was the article to be brought 

 

     12       out the following day, so Sunday, 2 July? 

 

     13   A.  Correct. 

 

     14   Q.  And did you in due course read that article? 

 

     15   A.  Yes. 

 

     16   Q.  Given that this was an article that touched upon an area 

 

     17       that you had been involved in reporting on for some 

 

     18       time, did you want to see if it was possible to verify, 

 

     19       via your sources, the story that had been written by the 

 

     20       journalist for the Sunday Times? 

 

     21   A.  Very much so, but not necessarily to verify, but to 

 

     22       approach it in an open-minded way, in order to determine 

 

     23       whether or not it was correct.  But not necessarily to 

 

     24       verify. 

 

     25   Q.  So if it might be the fact that it turned out that the 
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      1       story couldn't stand up, that would have been something 

 

      2       you would have written about? 

 

      3   A.  Yes, or certainly not made the same mistake. 

 

      4   Q.  Again, it may be difficult to remember precisely what 

 

      5       you did that weekend in early July, but in terms of 

 

      6       trying to find out information, did you then set about 

 

      7       making contact with a number of different sources to see 

 

      8       if they could help? 

 

      9   A.  Very much so, because an article of this nature, as you 

 

     10       can imagine, would have -- a lot of people would have 

 

     11       paid attention to it and perhaps would have been -- if 

 

     12       there was veracity to it, then there would have been 

 

     13       concerns.  So, yes, it was easy to get in touch with 

 

     14       people and, "Have you seen X, Y, Z?" 

 

     15   Q.  So, in terms of, "Have you seen X, Y and Z?", are those 

 

     16       contacts that you had in the week after the article had 

 

     17       been released, so we're thinking Monday, the 3rd 

 

     18       onwards? 

 

     19   A.  Yes, but they're obviously longstanding contacts of 

 

     20       mine.  But, yeah. 

 

     21   Q.  Amongst those people that you had contact with, did you 

 

     22       make contact with the intermediary who you told us had 

 

     23       been a longstanding source of more than a decade, who 

 

     24       you were confident was an ex-member of UK Special 

 

     25       Forces? 
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      1   A.  I did. 

 

      2   Q.  And insofar as he was able to help with the request you 

 

      3       wanted about any information relating to the article, 

 

      4       could he help you? 

 

      5   A.  Yes, he was able to. 

 

      6   Q.  And what was the information that he was able to provide 

 

      7       you with?  If it helps, you'll find that on the bottom 

 

      8       of page 6 and the top of page 7, your paragraph 19. 

 

      9   A.  Yes.  I think it's fair to say he was already familiar 

 

     10       with the matters in question before he was approached by 

 

     11       me.  And again, I am surmising and going back 

 

     12       seven years, but I think he would have given me an early 

 

     13       assurance that this was indeed worth looking into. 

 

     14   Q.  In terms of whether he had personal information to give, 

 

     15       was he able to offer any personal information? 

 

     16   A.  Yes. 

 

     17   Q.  And at that stage, what was the personal information he 

 

     18       was able to provide you that was relevant to the article 

 

     19       that you'd discussed with him? 

 

     20   A.  He had -- and it wouldn't be for me to speculate as from 

 

     21       whom he obtained it, but he had an in-depth knowledge of 

 

     22       some of the incidents in question. 

 

     23           So my piece comes out seven days later.  As my 

 

     24       witness statement makes clear, I don't speak to the 

 

     25       source until midday on the Saturday, or around then.  So 
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      1       the first four days of that working -- Sunday newspapers 

 

      2       tend to work Tuesday to Saturday.  The first four days 

 

      3       of that week, I'm really focusing on my work with the 

 

      4       intermediary, and I'm thinking that, in worst-case 

 

      5       scenario, would I be able to have enough information 

 

      6       based on what he's told me to write an article or to be 

 

      7       able to present an article to my editors for 

 

      8       consideration? 

 

      9   Q.  Prior to speaking to the source, then, and thinking, if 

 

     10       you can, just on the information that you had available 

 

     11       from the intermediary, at that stage did you think you 

 

     12       did have sufficient information to write an article that 

 

     13       you could present to your editors? 

 

     14   A.  Yes, but nothing like as detailed or as graphic as 

 

     15       transpired. 

 

     16   Q.  In terms of a decision taken by you to reach out to the 

 

     17       source, did you do that because you chose to do it or is 

 

     18       that something you were recommended to do by the 

 

     19       intermediary? 

 

     20   A.  That's a tricky one.  That's going quite far back in 

 

     21       my -- or deep into my memory, as to whether it was he 

 

     22       who volunteered or whether I suggested to him -- it 

 

     23       might have been -- it could have been either, to be 

 

     24       honest. 

 

     25   Q.  Can I check, just so I've not misunderstood something. 
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      1       You set out at the bottom of page 6: 

 

      2           "Although I do not have a clear memory of the 

 

      3       conversations I refer to below ..." 

 

      4           Which of course you've just told us. 

 

      5   A.  Yes. 

 

      6   Q.  "... I believe that the Intermediary told me i) that he 

 

      7       had some information from the Source which he could pass 

 

      8       on to me; and ii) that the Source may be happy to talk 

 

      9       directly to me about his time in Afghanistan and the 

 

     10       raids he was involved in." 

 

     11   A.  That's correct, yes. 

 

     12   Q.  So at some point during the course of your discussions 

 

     13       with the intermediary, he informed you that there was 

 

     14       information that he had that he'd obtained from the 

 

     15       source -- 

 

     16   A.  Yes. 

 

     17   Q.  -- and, even more important, the source might be willing 

 

     18       to speak to you? 

 

     19   A.  Correct. 

 

     20   Q.  Given that you had met the source in 2016, did you then 

 

     21       get directly in contact with the source or did you 

 

     22       choose another route to try to reach him? 

 

     23   A.  No, it was a tactic that -- obviously, I'd only met this 

 

     24       individual once, and we hadn't -- it was in a group 

 

     25       setting.  Although it was for a number of hours, it was 
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      1       in a group setting.  I felt that I didn't have 

 

      2       a sufficiently in-depth relationship with him that would 

 

      3       facilitate an approach on such a delicate matter as 

 

      4       this, so I chose, although it seems a going around the 

 

      5       houses way of doing it, to allow the intermediary to 

 

      6       make the approach on my behalf and to sort of -- for 

 

      7       them to establish the terms under which it could take 

 

      8       place. 

 

      9   Q.  Was there any hope or expectation on your part that, if 

 

     10       you allowed the intermediary to go first, he might be 

 

     11       able to persuade the source of your bona fides and, 

 

     12       therefore, the source might be more willing to speak to 

 

     13       you about this? 

 

     14   A.  Yes.  Yes.  I mean, the source did not know me well 

 

     15       enough to trust me with his anonymity and things like 

 

     16       that. 

 

     17   Q.  In terms of subsequent discussions that you had with the 

 

     18       intermediary, can I just check, please, you record in 

 

     19       your paragraph 21 that you had hoped to meet with the 

 

     20       intermediary on 6 July, but that was not possible, and 

 

     21       that you spoke briefly on the telephone on a number of 

 

     22       occasions on Thursday, the 6th and Friday, the 7th, 

 

     23       before meeting up with him in person on the evening of 

 

     24       Friday, 7 July. 

 

     25   A.  That's correct. 
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      1   Q.  At that stage, when you met with the intermediary, was 

 

      2       he able to provide you with any information that he had 

 

      3       received from the source? 

 

      4   A.  Yes. 

 

      5   Q.  In general terms, can you tell us what that information 

 

      6       was, please, Mr Nicol? 

 

      7   A.  Yes.  In general terms, it was -- he was describing the 

 

      8       types of scenarios in which these extra-judicial 

 

      9       killings had taken place, and trying to explain to me 

 

     10       why they'd taken place, so the position that UKSF 

 

     11       personnel had found themselves in and the difficult 

 

     12       working environment which had led to them taking some of 

 

     13       the decisions that they took. 

 

     14   Q.  And again, to be clear that we understand each other, 

 

     15       the intermediary at that stage was not recounting events 

 

     16       that he had been involved in, but was providing you with 

 

     17       the information that he had obtained from the source? 

 

     18   A.  That's correct. 

 

     19   Q.  And was your understanding from what you were told that 

 

     20       the source had been directly involved in these events? 

 

     21   A.  Yes. 

 

     22   Q.  At that meeting on the evening of Friday, 7 July, were 

 

     23       you told whether or not the source would be willing to 

 

     24       speak to you personally about what you wanted to discuss 

 

     25       with him? 
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      1   A.  Yes, I was assured that it was still a distinct 

 

      2       possibility, but I was running out of time.  You're on 

 

      3       a sort of egg timer with a Sunday newspaper, and if you 

 

      4       get to Friday evening and you haven't got to the person 

 

      5       you needed to get to, you begin to think it might not 

 

      6       happen. 

 

      7   Q.  Insofar as you may or may not have made notes of that 

 

      8       meeting with the intermediary, did you make notes 

 

      9       following the meeting with him? 

 

     10   A.  Well, following the meeting I began to sort of -- 

 

     11       I remember I sent an email to the news desk with a rough 

 

     12       outline of the article I thought I could write based on 

 

     13       the conversations I'd had until that point. 

 

     14   Q.  At the meeting, did you take any notes? 

 

     15   A.  No. 

 

     16   Q.  And did you record that meeting? 

 

     17   A.  No, certainly not. 

 

     18   Q.  But the email that contained the rough draft of an 

 

     19       article, was that written based on the information you 

 

     20       had received from the intermediary in the course of that 

 

     21       meeting in the pub? 

 

     22   A.  Correct. 

 

     23   Q.  And can you give us some idea, is this a quick 

 

     24       five/ten-minute conversation, or was this a lengthy 

 

     25       discussion? 
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      1   A.  No, it was at length.  As I've said in my witness 

 

      2       statement, I believe it lasted around 90 minutes. 

 

      3       I think that's accurate. 

 

      4   Q.  Following the end of your discussion on that evening of 

 

      5       Friday, 7 July, did you have any more contact with the 

 

      6       intermediary before the writing of your article? 

 

      7   A.  I couldn't tell you for definite one way or the other. 

 

      8       I may have -- it would seem natural that, having spoken 

 

      9       to the source, I may have told the intermediary that 

 

     10       that individual had indeed been in contact and we'd been 

 

     11       able to discuss it. 

 

     12   Q.  In terms of the information that you had received from 

 

     13       the intermediary at that stage, which was information 

 

     14       that you might use to stand up the article that you 

 

     15       provided to your editors, was the intermediary paid for 

 

     16       the information he had provided to you? 

 

     17   A.  Following the publication of the article, a payment was 

 

     18       made to the intermediary for his general assistance. 

 

     19   Q.  Was there any discussion between you and the 

 

     20       intermediary at that meeting as to whether or not he 

 

     21       would or might be paid for his assistance? 

 

     22   A.  No. 

 

     23   Q.  Had he previously been paid for any assistance he'd 

 

     24       given you in writing articles? 

 

     25   A.  Yes, we had a solid working relationship, and he was one 
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      1       of the easier people to deal with, in that he wasn't 

 

      2       grabby or -- you get some very demanding people coming 

 

      3       at you with -- saying, "I want X, Y and Z before 

 

      4       anything will happen".  He's not one of those types. 

 

      5   Q.  Could you give us some idea of the sorts of sums that 

 

      6       had been paid out to that intermediary during the course 

 

      7       of your professional relationship with him? 

 

      8   A.  Yes, one second. 

 

      9           Yes, this was checked at -- with the accounts 

 

     10       department, and so in paragraph 36: 

 

     11           "Paying the Intermediary for his help was not 

 

     12       unusual.  Over the years I have paid him sums ranging 

 

     13       from £100 to £2,000 on numerous occasions." 

 

     14   Q.  Can we then return to the chronology on Friday, 7 July. 

 

     15           If I've understood it correctly, you had your 

 

     16       meeting with the intermediary, he has provided you with 

 

     17       information that he has got from the source, and at that 

 

     18       stage, having not spoken to the source, you are prepared 

 

     19       to write an article using that information, and a draft 

 

     20       was submitted to your editors for that very purpose? 

 

     21   A.  No, the draft was submitted -- so, particularly given 

 

     22       the timescales, and the fact it was Friday night, if 

 

     23       you're going to get space in Sunday's newspaper, you've 

 

     24       got to give the editors an idea of what it is you're 

 

     25       going to be delivering, but by no means, once you -- 
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      1       once I'd submitted that draft, was that it, it was going 

 

      2       to go in the paper.  We may or may not have decided to 

 

      3       pull it, or we might have thought it was better holding 

 

      4       on for another seven days. 

 

      5   Q.  So, in a sense, did it all hang on whether you could 

 

      6       speak to the source before it needed to go into the 

 

      7       paper? 

 

      8   A.  Pretty much.  I mean, you wouldn't -- a rival newspaper 

 

      9       producing such an excellent piece seven days previously, 

 

     10       you wouldn't want to not mark the first week after with 

 

     11       something.  I think I could have produced a very 

 

     12       straight piece and a much shorter, denser piece, but 

 

     13       ideally, I wanted to speak to someone who had been 

 

     14       personally involved, you know. 

 

     15   Q.  And did in fact that come to pass the following day, 

 

     16       Saturday, 8 July, when the source unexpectedly rang you 

 

     17       on your mobile phone? 

 

     18   A.  That's correct, yeah. 

 

     19   Q.  Were you expecting to receive any contact from him on 

 

     20       that Saturday? 

 

     21   A.  I remained optimistic.  I wouldn't say I was expecting. 

 

     22   Q.  In terms of when it was that he made contact with you, 

 

     23       please, are you able to give us a rough idea of the time 

 

     24       that he called? 

 

     25   A.  Yes.  I mean, I think, and the paper thinks, from the 
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      1       examination of my phone records, that it was in the 

 

      2       early afternoon, but because he'd called me and I'd not 

 

      3       called him, it doesn't come up on any of the records 

 

      4       that we've been able to obtain. 

 

      5   Q.  So in terms of trying to identify a time, have you 

 

      6       looked for gaps in your phone billing when you aren't 

 

      7       making any outgoing calls to try and identify when you 

 

      8       might have received an incoming call? 

 

      9   A.  That's one factor, but my memory of that day is pretty 

 

     10       good because of the -- it was just quite a -- it's quite 

 

     11       a -- we'll come on, it's quite a striking conversation. 

 

     12       You don't forget it.  I remember where I was when the 

 

     13       phone rang. 

 

     14   Q.  You've set out in your statement that the time the phone 

 

     15       rang, you were driving your car. 

 

     16   A.  Yes. 

 

     17   Q.  And obviously this was an important call that you wanted 

 

     18       to take, so rather than put the phone down and ring 

 

     19       back, was there then a moment where you had to find 

 

     20       somewhere to park the car so you could then get into 

 

     21       having a proper conversation with this individual? 

 

     22   A.  Yes, there was about a ten-minute frantic search for 

 

     23       somewhere to park. 

 

     24   Q.  Whilst you were searching for somewhere to park, was at 

 

     25       that stage the source giving you any information that 
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      1       was relevant to the article you wanted to write? 

 

      2   A.  Yes, but I was keeping the conversation on very general 

 

      3       terms, because I was unable to make any record of it, or 

 

      4       focus enough on the task in hand. 

 

      5   Q.  Once you parked the car, how were you able to make 

 

      6       a record of the conversation that you were then to 

 

      7       embark on? 

 

      8   A.  I taped it.  I had -- my tape recorder was ready for 

 

      9       when I had the opportunity to plug it in. 

 

     10   Q.  Did you tell the source that you were going to record 

 

     11       this conversation? 

 

     12   A.  No. 

 

     13   Q.  Did he ask you whether you were recording the 

 

     14       conversation? 

 

     15   A.  No. 

 

     16   Q.  At any point did you make it clear to the source that 

 

     17       you wanted to speak to him with a view to writing an 

 

     18       article in your newspaper? 

 

     19   A.  Yes, he already had that understanding on board. 

 

     20   Q.  And from what you could tell when he spoke to you, was 

 

     21       he willing to discuss matters with you with a view to 

 

     22       you writing in your newspaper about them? 

 

     23   A.  With a strict caveat of anonymity, yes. 

 

     24   Q.  And that caveat of anonymity, did that also apply to the 

 

     25       discussions you'd had with the intermediary? 
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      1   A.  In terms of protecting the identity of the intermediary? 

 

      2   Q.  Yes. 

 

      3   A.  Yes, for sure, yeah. 

 

      4   Q.  So did you treat both the intermediary and the source as 

 

      5       confidential sources who were providing information to 

 

      6       you and, therefore, their identity would be kept secret? 

 

      7   A.  Very much so, yeah. 

 

      8   Q.  The recording, which we're going to turn to in a moment, 

 

      9       were you able to recover that from your digital tape 

 

     10       recorder? 

 

     11   A.  Yes, I would have listened to it a number of times on 

 

     12       that Saturday afternoon in preparation for the piece 

 

     13       that I filed, and then, at the request of the Inquiry, 

 

     14       I subsequently located it seven years later. 

 

     15   Q.  Having found it seven years later and listened to it, 

 

     16       did you then prepare the transcript that we're going to 

 

     17       look at together in a moment? 

 

     18   A.  I did. 

 

     19   Q.  And has that transcript, together with the recording, 

 

     20       been provided to a solicitor, indeed a partner of a law 

 

     21       firm, for that individual to check the accuracy of the 

 

     22       transcript that you had prepared? 

 

     23   A.  Yes. 

 

     24   Q.  So, in effect, your homework has been marked by someone 

 

     25       else? 
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      1   A.  Yes.  It was a clear line. 

 

      2   Q.  When we come to look at the transcript, are there 

 

      3       passages within the transcript where you have removed 

 

      4       some of the words that were said to you by the source? 

 

      5   A.  Yes, there are several.  In some cases, it'll be 

 

      6       a single word, such as a name.  In others, it will be -- 

 

      7       and I've had to err on the side of caution -- anything 

 

      8       that I think is even vaguely biographical in terms of 

 

      9       locations, things like that.  I've had to be careful. 

 

     10   Q.  So the steps that you've taken, were they taken to 

 

     11       protect the identity of your source -- 

 

     12   A.  Very much so. 

 

     13   Q.  -- who to you is confidential? 

 

     14   A.  Correct. 

 

     15   Q.  When it comes to the removing of any passages, if there 

 

     16       are any which you need to explain, when we reach them, 

 

     17       will you do so, please, Mr Nicol? 

 

     18   A.  By all means. 

 

     19   Q.  Because what we'll see when we look at the transcript is 

 

     20       there are a number of entries that appear in square 

 

     21       brackets with the word "redacted". 

 

     22   A.  Yes, and they won't make sense without the context that 

 

     23       I can provide. 

 

     24   Q.  And it may be when we come to look at the transcript 

 

     25       that I'll need to ask your help with explaining your 
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      1       understanding of what it was that you were told. 

 

      2   A.  Yes. 

 

      3   Q.  And also, you very helpfully included some footnotes for 

 

      4       the reader so that you've been able to translate some of 

 

      5       the language that appears. 

 

      6   A.  Correct. 

 

      7   Q.  What I'd like to do then, please, Mr Nicol, is to invite 

 

      8       you to turn in the black file behind divider number 1. 

 

      9       Your exhibit MN/1 should appear there. 

 

     10           Again, what we need to remind ourselves is this: 

 

     11       that as and when the tape starts, you have at this stage 

 

     12       had possibly as much as a ten-minute conversation with 

 

     13       the source. 

 

     14   A.  Yeah. 

 

     15   Q.  You've told us that you tried to keep matters as general 

 

     16       as possible, because you were trying to concentrate on 

 

     17       driving your car, and presumably you didn't want to miss 

 

     18       out on anything significant. 

 

     19   A.  No, it would have been very awkward if that had 

 

     20       occurred. 

 

     21   MR GLASGOW:  Now, what we're going to do is to read the 

 

     22       transcript together into the record, and as we do so, 

 

     23       there will be moments when I'm going to stop and ask you 

 

     24       to explain a few matters, but I'll try to avoid 

 

     25       interrupting as much as I can. 
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      1           My Lord, would it be sensible if I were to read 

 

      2       those entries from the source, and if Mr Nicol were to 

 

      3       read those entries for himself, and as and when I need 

 

      4       to, or indeed when you need to, sir, what can happen is 

 

      5       I can stop and Mr Nicol can be asked questions for 

 

      6       clarification or to explain points? 

 

      7   SIR CHARLES HADDON-CAVE:  Indeed, Mr Glasgow. 

 

      8           I'm conscious of the burden on the shorthand 

 

      9       writers.  I've asked for the entire transcript to be 

 

     10       read into the record.  It may be that the transcript 

 

     11       writers will be able to have a hard copy in due course 

 

     12       to use. 

 

     13   MR GLASGOW:  They have already been provided with a copy 

 

     14       of it.  The Inquiry Team have been ahead of you on that. 

 

     15   SIR CHARLES HADDON-CAVE:  Good. 

 

     16   MR GLASGOW:  So I hope that what will be possible for those 

 

     17       who are taking a note to do is to simply identify and 

 

     18       take a note of those questions that I ask over and above 

 

     19       the transcript, and that can be worked into the body of 

 

     20       the document, rather than having to do a complete note 

 

     21       of not only the question and answer session from the 

 

     22       recording, but also any additional questions asked on 

 

     23       top. 

 

     24   SIR CHARLES HADDON-CAVE:  Good.  Thank you. 

 

     25   MR GLASGOW:  So, Mr Nicol, we can see that the recording 
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      1       that you have transcribed begins on what is marked as 

 

      2       MN/20 on our pagination in red at the bottom of the 

 

      3       page: 

 

      4           "Shot down, not enough evidence and stuff like that, 

 

      5       um, my take, it is the same as Northern Ireland now, 

 

      6       look what they're trying to do now, I don't know why 

 

      7       they're doing it, I don't know if someone has been 

 

      8       bitter, from, from, my side and thought, right, I'm 

 

      9       going to say this, or someone.  There's that many people 

 

     10       on that camp now we can't control it.  People think they 

 

     11       know what's going on but they don't mate, they don't. 

 

     12       Any of the blokes involved, sorry, go on Mark." 

 

     13   A.  You would like me to read?  Sorry. 

 

     14   Q.  If you wouldn't mind, please. 

 

     15   A.  Yes, and just to give you some context there, we're 

 

     16       talking -- obviously, the point of the conversation 

 

     17       between him and I at that point is who it might have 

 

     18       been who has alerted the Sunday Times to the matters in 

 

     19       question. 

 

     20           "You'd be stunned wouldn't you if one of your 

 

     21       colleagues decided to dob everyone in?  I mean I, 

 

     22       I can't ... That wouldn't happen ..." 

 

     23   Q.  "Er, yeah, I would, I would mate but it's look at the 

 

     24       old, the old boss writing that book and stuff like that. 

 

     25       We can't say nothing's happening ... it doesn't take 
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      1       much, for disgruntled, me personally?  Yes, I've got 

 

      2       some bits I'm pissed off with the regiment, how they 

 

      3       treated us and stuff like that, but I take the stuff I 

 

      4       do, that was my job and I protect that with everything 

 

      5       I've got, so." 

 

      6   A.  "Yeah, yeah, towards the end of your time that RMP thing 

 

      7       was stepping up a bit, wasn't it?" 

 

      8   Q.  "Yes, it was mate, yeah it was.  Lots, but still, still, 

 

      9       as far as I am aware from the lads there were still 

 

     10       ongoing investigations from our tour.  So but ...' 

 

     11   A.  "Yeah, well, my reading of that Sunday Times thing, the 

 

     12       period of time that they were really looking at closely 

 

     13       was 2010 to 2013.  Which, as you say was." 

 

     14   Q.  "Shocking, that was my tour." 

 

     15           And then there is laughter.  Is that laughter from 

 

     16       the source, from you or from both? 

 

     17   A.  Both. 

 

     18   Q.  "Right, [REDACTED] were before us mate and their rate on 

 

     19       the old bad guys was [REDACTED] I think it was about 400 

 

     20       to 500 KIA." 

 

     21           Can I pause there. 

 

     22           We can see straight away in this entry at the top of 

 

     23       our page 21 that there are two entries which appear in 

 

     24       square brackets with the word "redacted". 

 

     25           Are you able to help now with whether that's 
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      1       biographical information or names or locations and 

 

      2       that's why it's been removed, or is it something less 

 

      3       specific than that? 

 

      4   A.  It's -- this is as far as I'd like to go -- this is 

 

      5       unit, or sub-unit. 

 

      6   Q.  Okay. 

 

      7           So your reply is then to the "I think it was about 

 

      8       400 to 500 KIA". 

 

      9   A.  Yeah: 

 

     10           "Oh, what by, by the regiment, just by the regiment, 

 

     11       or?" 

 

     12   Q.  "Yes mate.  My squadron in the [REDACTED] time we hit 

 

     13       300-odd and that was KIA never mind the ones what we 

 

     14       arrested, and actually got back.  So, we had er ... 

 

     15       Myself, personally I don't keep counts mate, it was my 

 

     16       big experience in the regiment and, yeah, I was, I was 

 

     17       like a fucking kid in a sweet shop to be honest, I 

 

     18       didn't, I was just yeah it was just so busy, never 

 

     19       experienced anything like that in my life, ever.  Our 

 

     20       opening brief." 

 

     21   A.  "It was effective wasn't it, yeah?" 

 

     22   Q.  "Mate, we broke them, we broke [REDACTED] squadrons, 

 

     23       look at the squadrons, you got sabre squadrons coming in 

 

     24       back to back, six month tours, whacking them every day, 

 

     25       every day, nonstop, and the whole of Helmand was clear, 
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      1       we cleared it, and now look at the state of it, they've 

 

      2       got power in there again, so.  From our perspective, we 

 

      3       were doing these jobs, yes, we took the Afghans with us, 

 

      4       for the Afghan face as you mentioned, but that was 

 

      5       before, before the NDS was established properly, that's 

 

      6       who they were, they were like the police side.  It was 

 

      7       more for the, it was more for the evidential side but, 

 

      8       you, I dunno. 

 

      9           "Afghans don't work on OK fingerprinting and all 

 

     10       that stuff.  It is all well and good us doing that, 

 

     11       that's our own capabilities.  But they work on 

 

     12       picture-body-weapons or body-drugs, or that's how their 

 

     13       brains work so.  That's what they were there for. 

 

     14           "They never, we tried to get them involved, but 

 

     15       trying to teach them what they should be doing, helping 

 

     16       these people, it was a tribal thing.  I caught many a 

 

     17       time when we, unfortunately when we did take some back 

 

     18       to er Torchlight, the old er investigation side, I've 

 

     19       caught, I caught the, NDS talking to them, saying, er, 

 

     20       'yeah, don't worry, they'll have you for three days then 

 

     21       you'll be released'.  My terp was really good, so he 

 

     22       used to tell me this, and we were just pissing in the 

 

     23       wind, so it just annoyed us, so sometimes the ones we 

 

     24       knew were really bad ... It was like Northern Ireland 

 

     25       mate, they're just, they're just, if they're not armed 
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      1       there and then, it's a little bit of a grey area, but we 

 

      2       managed, obviously we get smart, we know how to deal 

 

      3       with these people, and that's what we did.  And, and, 

 

      4       that's what, um, I don't, I don't think we done wrong, I 

 

      5       think it was needed for the people we were dealing with, 

 

      6       and that's how we folded the Taliban.  We nearly got rid 

 

      7       of God knows how many cells out there, they could not 

 

      8       operate any more.  Now look at it.  They've got freedom 

 

      9       of movement, they own half of Afghanistan which we are 

 

     10       not advertising, they've got more provinces held by the 

 

     11       Taliban than the government are holding." 

 

     12           Can I pause you there for a moment before you read 

 

     13       your reply. 

 

     14           The passage that I've just read out that starts on 

 

     15       the very bottom of page 21: 

 

     16           "... if they're not armed there and then, it's 

 

     17       a little bit of a grey area, but we managed, obviously 

 

     18       we get smart, we know how to deal with these people, and 

 

     19       that's what we did." 

 

     20           Did you have any idea what the source was referring 

 

     21       to when he spoke those words to you? 

 

     22   A.  Certainly not as much as I would do now.  I mean, you 

 

     23       can imagine, back in 2017, much less was known about the 

 

     24       matters in question than are known today.  It was 

 

     25       a 40-minute learning process.  It was a fast learning 
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      1       process.  And I can explain that in more detail. 

 

      2           I didn't think at that point that that might be 

 

      3       a reference to extra-judicial killings.  I think that 

 

      4       probably comes later.  I don't know how much detail you 

 

      5       want me to go into, but there were rules of engagement 

 

      6       in Afghanistan which were put in place which entitled 

 

      7       British personnel to eliminate people who were not 

 

      8       carrying arms. 

 

      9   Q.  I'm not going to ask you about rules of engagement 

 

     10       myself for this reason: that we've already had evidence 

 

     11       from specialists in that particular area -- 

 

     12   A.  Okay. 

 

     13   Q.  -- and we're going to hear from other individuals who 

 

     14       can assist us, and what I'd like to do is confine myself 

 

     15       to asking questions about your discussions with the 

 

     16       source and how that led to the articles that you've 

 

     17       written. 

 

     18   A.  Mm-hm. 

 

     19   Q.  So at that stage in this conversation, have I understood 

 

     20       that you weren't clear what it was that the source was 

 

     21       saying to you? 

 

     22   A.  No, I'm just letting him talk, and I'm learning with 

 

     23       everything that he says, and obviously this is the start 

 

     24       of a very long conversation, so by the end of it I know 

 

     25       a lot more than I did at this point. 
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      1   Q.  When you came back to listen to that conversation again, 

 

      2       armed with everything that you've come to learn in that 

 

      3       40-minute call, were you able better to understand what 

 

      4       it was that he said at the bottom of our page 21, top of 

 

      5       page 22? 

 

      6   A.  Yes. 

 

      7   Q.  Armed with all that you had then learnt from the source, 

 

      8       how did you then interpret his words? 

 

      9   A.  That individuals were not armed when they were killed, 

 

     10       and that the "getting smart" referred to policies or 

 

     11       tactics such as dropped weapon and others. 

 

     12   Q.  And by "dropped weapon", are you referring to weapons 

 

     13       being placed on individuals after they had been killed 

 

     14       to give an appearance that they had been in possession 

 

     15       of that weapon at the time they were shot? 

 

     16   A.  Correct, as we'll come on to, I'm sure. 

 

     17   Q.  In which case, having rudely interrupted you, can I ask 

 

     18       you to continue with your response to the passage we've 

 

     19       just looked at. 

 

     20   A.  Yeah. 

 

     21           "Yeah, yeah, yeah.  And without a sort of, any kind 

 

     22       of, I mean, I'm going back to when you were there, any 

 

     23       kind of functioning judicial process, inevitably, you 

 

     24       are going to find your own solutions to, er, problems." 

 

     25   Q.  "Yeah, yeah." 
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      1   A.  "You're going to reach a conclusion, well, what would I 

 

      2       rather do.  Would I rather capture them, have them go 

 

      3       through the system and get spat out again ..." 

 

      4   Q.  "Yeah, yeah." 

 

      5   A.  "Or, do we deal with it in a raid situation and, you 

 

      6       know." 

 

      7   Q.  "Well, I'll give you one little story, just so you can 

 

      8       understand how we [REDACTED] on the same tour, I forget 

 

      9       what FOB it was they were getting absolutely hammered 

 

     10       with these IED belts, every day.  But the poor lads 

 

     11       would not leave that compound, they can't do it.  Their 

 

     12       Rules of Engagement does not suit that type of 

 

     13       environment.  Erm, it's, it's city, Northern Ireland 

 

     14       Rules of Engagement, it doesn't work over there.  Erm, 

 

     15       so obviously it was [REDACTED] we asked and I think that 

 

     16       they ... if we could do something about it this.  So we 

 

     17       watched this bloke for a couple days, er, saw what he 

 

     18       was doing, got him, and then we went and hit him on the 

 

     19       night and, funny old thing, once he'd gone, the IEDs 

 

     20       stopped so, that's how effective us going out and 

 

     21       sorting one individual out can have on a whole 

 

     22       battlegroup never mind on a .... Er, er, he was the main 

 

     23       planner. 

 

     24           "Yes, we went in there, obviously he's not a stupid 

 

     25       man, 'cos they are clever men, they know that if they 
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      1       have weapons, because it's illegal to have weapons in 

 

      2       Afghanistan anyway by law, their own law, they hide them 

 

      3       mate, they stockpile them, I've seen them, I've watched 

 

      4       the footage before we go on these targets, I know where 

 

      5       they hide them. 

 

      6           "It is just unfortunately that, in the heat of the 

 

      7       moment, when we are doing our job, we have to, how shall 

 

      8       I say, we have to prove to the Afghans there and then 

 

      9       that they, that was the only way we could deal with it 

 

     10       and then we sort out the bits, if you know what I mean." 

 

     11           And can I pause there.  At that stage in the 

 

     12       conversation, did you know what he meant? 

 

     13   A.  By? 

 

     14   Q.  At that point, by the phrase: 

 

     15           "... we have to prove to the Afghans there and then 

 

     16       ... that was the only way we could deal with it and then 

 

     17       we sort out the bits ..." 

 

     18   A.  Yeah, a picture is beginning to form. 

 

     19   Q.  By the end of the conversation, some 40 minutes later, 

 

     20       and when you replayed this conversation to yourself, 

 

     21       what conclusion did you reach as to what "the only way 

 

     22       that they could deal with things" meant? 

 

     23   A.  Well, I -- there was only one conclusion, and it's 

 

     24       rather -- well, we may come to it -- it's rather summed 

 

     25       up by the last two words on the tape.  As the 
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      1       conversation transpires, it appears clearer and clearer 

 

      2       that there was a tactic developed in order to get around 

 

      3       the obstacles that were in their way. 

 

      4   Q.  Can we continue, then, with your reply. 

 

      5   A.  "And do they accept that?" 

 

      6   Q.  "They do, some of them were a bit funny with us, they're 

 

      7       like, they, they're not stupid, the Afghans are not 

 

      8       stupid people, they knew what was going on, but they 

 

      9       couldn't prove what was happening.  All they know was, 

 

     10       we showed them the weapons, what they had, they took the 

 

     11       serial numbers, and then that was happy enough for them, 

 

     12       as much as it pissed them off.  Mate, little comments 

 

     13       like this: 'can we stop shooting them?  Do we have to 

 

     14       kill them?  Can't we not just shoot them in the hands so 

 

     15       they drop the weapons?'  I was like that, eh, I tell you 

 

     16       what, you can go first." 

 

     17   A.  "Yeah, yeah, yeah, yeah." 

 

     18   Q.  "So we let one of them go one night.  Because, I knew 

 

     19       the area we were going into was quite feisty, so I said 

 

     20       to the TL ..." 

 

     21           Is that the team leader? 

 

     22   A.  It is. 

 

     23   Q.  "... so I said to the TL 'let's let these go in here 

 

     24       because this is going to be a two-way range'.  Er, they 

 

     25       let in mate, and they lost a bloke that night.  That 
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      1       calmed them down and they went back to the rear where 

 

      2       they had been and they let us do our job then, when they 

 

      3       realised.  Um, so, yeah, as much as it sounds quite 

 

      4       gruesome, but it's the way we dealt with them." 

 

      5   A.  "No, indeed.  I mean ..." 

 

      6   Q.  "And the ones what we did arrest, mate, and took to 

 

      7       Torchlight, yes the way the Brits work and the way 

 

      8       Americans work is two different beasts, but, er, they 

 

      9       were in there three or four days, yes we might have got 

 

     10       a bit off them but then they were walking out the camp 

 

     11       gates, so, within a week they were doing the same shit 

 

     12       again, so.  We followed this bloke, he was released, he 

 

     13       was a major player.  Torchlight or Varsity whatever we 

 

     14       called it then, erm, wouldn't play, couldn't get sod all 

 

     15       from him because they just sit and give him cups of tea. 

 

     16       Erm, so we've waited, we've tracked him, we've followed 

 

     17       him on the Predator, watched what he was doing and, we 

 

     18       got it all cleared then we just dropped a bomb on him 

 

     19       instead.  So, we got him eventually but it was a bit 

 

     20       more costly than what we should that night." 

 

     21   A.  "You know, the reality of it is, you don't have to be 

 

     22       carrying weapons to be a threat, cos if you're 

 

     23       orchestrating, or if you're dicking, whatever." 

 

     24   Q.  And by "dicking", did you mean to refer to someone who 

 

     25       was acting as a lookout? 
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      1   A.  That's correct. 

 

      2   Q.  "Yeah, yeah, if they've got a phone and they're giving 

 

      3       out orders, in my mind, and I am not on about the little 

 

      4       blokes who are doing the shooting, I'm on about the 

 

      5       blokes who've got military knowledge and know how to 

 

      6       plan an action, and that's what we went so ... 

 

      7           "One night, even the other, er, the Diet Coke side 

 

      8       to us, up in Poole, they were doing the drugs side we 

 

      9       were doing the hard-hitting side, er, they swooped on a 

 

     10       target after we went on it the night before and they saw 

 

     11       what we'd done and what the bodies were like. 

 

     12           "And they were like 'fucking hell, what did you do?' 

 

     13       Um, and there were three coppers, three policemen, 

 

     14       Afghan police, all ready to go, the suicide vests were 

 

     15       there, they were going to go and do an attack on er, on 

 

     16       one of the bases, as coppers, we found them, we hit 

 

     17       them, we sorted them out properly.  So, stuff like that 

 

     18       is when you see it, yeah, and I was in that ..." 

 

     19   A.  "What was the method of eliminating them?  Was it a gun 

 

     20       fight as it were?" 

 

     21   Q.  "Yeah, yeah, straight in, because our biggest thing was, 

 

     22       we were going out night ops, so that's why the Afghans 

 

     23       used to call us devils, because we'd go in at night.  We 

 

     24       used to walk past, um, Taliban patrols in trenches, 

 

     25       they'd not seen us.  Then they wake up in the morning 
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      1       and there would be five dead commanders. 

 

      2           "And then, no nothing.  We were in and out without 

 

      3       them knowing, that's where it came from so, uh, we were 

 

      4       very effective.  We do a lot of walk-ins, like 12k 

 

      5       walk-ins, helos well out of sight so they can hear the 

 

      6       helos from 10ks away so, we'd drop at 12k and walk in, 

 

      7       past them and that's what we do. 

 

      8           "I, I've been, personally, this is in a room with 

 

      9       these fuckers asleep and they, they don't even know we 

 

     10       are there.  So, but they are big commanders, um, they 

 

     11       hide behind kids, they fucking hold their kids out, 

 

     12       because they know, they're not stupid, when we do a 

 

     13       call-out, we call it a call-out, so we go noisy, we give 

 

     14       them the opportunity to come out, let them play their 

 

     15       cards, we get the women and kids out, so it is not 

 

     16       gung-ho, we get the women and kids out.  These fuckers 

 

     17       will hide, dressed as women, or, one of them, he had his 

 

     18       child in front of him because they know exactly what is 

 

     19       going to happen to them, they know they are not going to 

 

     20       last that night. 

 

     21           "So they, they try it.  So, me personally, and this 

 

     22       was why I didn't have issues when I was leaving but I 

 

     23       did have to go and um, speak to people because it does 

 

     24       play on your mind a little bit.  Did I do everything 

 

     25       right or wrong?  But it was my job, so. 
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      1           "I took him back in.  He was a major commander, I 

 

      2       got it, I thought I'd fucked up because my TL was like 

 

      3       [INAUDIBLE] that, [REDACTED] 'take him back in and do a 

 

      4       search', I sort of read between the lines there, done 

 

      5       what I've needed to do and he was like that 'yeah', 

 

      6       fucking ... pulled a pistol out on the search so I, that 

 

      7       was my thing behind it. 

 

      8           "And then when we went to the bar afterwards, I went 

 

      9       quietly, I was like that 'have I fucked up here by doing 

 

     10       what I did?'  But he went, 'No, I will never give you 

 

     11       anyone to take anywhere unless it is for a reason'.  So, 

 

     12       we know exactly who they are.  The int[elligence] and 

 

     13       the way we're working, it is not, we're not going out 

 

     14       cold-footed and just looking for people, we're hunting 

 

     15       these men individually, hunting them so [INAUDIBLE]." 

 

     16           And again, can I pause there, please. 

 

     17           In the passage that I've just read to you, the 

 

     18       source has described to you taking someone back in to do 

 

     19       a search, having been directed to do that, and then the 

 

     20       source told you that he'd read between the lines and 

 

     21       done what he needed to do. 

 

     22           What did you come to understand the source to mean 

 

     23       when he told you that he'd been tasked to take someone 

 

     24       back in and do a search and then he had done what he 

 

     25       needed to do? 
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      1   A.  If I'm perfectly honest, at that moment in time, I was 

 

      2       probably quite taken aback, and almost confused, 

 

      3       because -- and it's only later, when you have the -- 

 

      4       this is the benefit of taping it, because there's no 

 

      5       dispute over what was said.  And when you look at it 

 

      6       now, when you look at it even a day later or seven years 

 

      7       later, it's pretty clear what he's referring to there, 

 

      8       what happened.  But at the time, I was probably quite 

 

      9       taken aback. 

 

     10   Q.  Well, again, to avoid any misunderstanding between 

 

     11       anyone who is reading that transcript or listening to 

 

     12       it, whilst it may be pretty clear, can I ask you, 

 

     13       please, Mr Nicol this: what was your understanding and 

 

     14       what is your understanding of what the source meant when 

 

     15       he uttered those words to you? 

 

     16   A.  The bit about taking back in the major commander? 

 

     17   Q.  Yes. 

 

     18   A.  That he'd executed him. 

 

     19   Q.  And from what he'd told you, he was directed to do that 

 

     20       by his team leader? 

 

     21   A.  Correct. 

 

     22   Q.  That he had read between the lines, in other words 

 

     23       interpreted what he'd been told to do? 

 

     24   A.  Correct.  And particularly because he then seeks 

 

     25       reassurance afterwards as to what -- whether he did the 
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      1       right thing. 

 

      2   Q.  When he uttered the words "pulled a pistol out on the 

 

      3       search", what did you understand that to refer to, 

 

      4       please? 

 

      5   A.  Well, again, I must stress, at the time, slightly 

 

      6       confused, because it's only later that you understand 

 

      7       that that was the often used MO for doing this, that 

 

      8       they would -- that's what they'd say had happened in 

 

      9       order to justify killing the individual. 

 

     10   Q.  So, to be clear about what you've just told us, your 

 

     11       belief of what the source admitted to you was that he 

 

     12       had been directed by his team leader to take the major 

 

     13       commander back inside in order that he could be shot? 

 

     14   A.  Correct. 

 

     15   Q.  That your source had understood the direction he'd been 

 

     16       given as meaning precisely that? 

 

     17   A.  Correct. 

 

     18   Q.  That he had carried out that direction, and that the 

 

     19       excuse that the major commander had pulled out a pistol 

 

     20       during the search was what was to be used to justify the 

 

     21       action of shooting him dead? 

 

     22   A.  Yes. 

 

     23   Q.  And that subsequent to that operation, your source had 

 

     24       spoken to his team leader to clarify whether he had done 

 

     25       the right thing, and that the team leader had agreed 
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      1       that the actions of your source were what he had wanted 

 

      2       to happen? 

 

      3   A.  Correct. 

 

      4   Q.  Hence the words, "I will never give you anyone to take 

 

      5       anywhere unless it is for a reason"? 

 

      6   A.  Correct. 

 

      7   Q.  Again, can I ask you, please, to return to the 

 

      8       transcript and read on your reply to those observations. 

 

      9   A.  "Yeah, yeah, I mean ..." 

 

     10           And just to give you -- I mean, I am really quite 

 

     11       surprised by what I've just heard when I say what I've 

 

     12       said here: 

 

     13           "... I mean, I wouldn't, even though obviously 

 

     14       everything is completely anonymised ... I wouldn't 

 

     15       mention or allude to what you're alluding to there." 

 

     16   Q.  And is that a reference from you to the source to the 

 

     17       fact that his admission to you is not something that 

 

     18       you're going to allude to in the article you're planning 

 

     19       to write? 

 

     20   A.  Yes.  Everyone will notice that from the article being 

 

     21       read out earlier, it doesn't include this passage here 

 

     22       about the individual describing very, very graphic 

 

     23       circumstances in which he did exactly what I've reported 

 

     24       to in general terms in the piece. 

 

     25   Q.  So were you seeking to reassure him that that particular 
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      1       admission or confession, however it might be described, 

 

      2       was not going to feature in your newspaper? 

 

      3   A.  Correct, yeah. 

 

      4   Q.  If you had wanted to include that within your article, 

 

      5       would you have discussed that course of action with the 

 

      6       source before writing the article? 

 

      7   A.  Definitely, yeah. 

 

      8   Q.  And if your source had said to you, "No, Mark, I don't 

 

      9       want you to put that in the newspaper", would you have 

 

     10       published an article nonetheless that included this 

 

     11       confession or would you have acceded to that request and 

 

     12       not written about it? 

 

     13   A.  I would have acceded to that request, which is indeed 

 

     14       what happened. 

 

     15   Q.  And when someone, at least on your interpretation, is 

 

     16       making an admission of such severity to you, why would 

 

     17       you accede to a request from them not to reveal it to 

 

     18       the general public? 

 

     19   A.  Well, again, remember at the time, I'm hearing it for 

 

     20       the first time, it's the -- I've got a few hours to go 

 

     21       after this before I have to finish my piece.  It is open 

 

     22       to -- it's still open to a degree of interpretation, 

 

     23       what happened, and the specific circumstances.  I think 

 

     24       it would have been cavalier to have done as you suggest 

 

     25       I might have done. 
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      1   Q.  In terms of a different interpretation that might be put 

 

      2       on this passage, can I just ask you to assist with what 

 

      3       other interpretation you might put upon the passage, 

 

      4       please, Mr Nicol? 

 

      5   A.  Well, with the benefit of hindsight, and seven years of 

 

      6       everybody looking into these incidents, I don't see any 

 

      7       other conclusion, but I'm having to think very fast in 

 

      8       order to maintain a conversation that's become 

 

      9       incredibly interesting but incredibly delicate. 

 

     10   Q.  Having given him that reassurance, it would appear he 

 

     11       recognises the reassurance because he replies: 

 

     12           "Nah.  No, no, no." 

 

     13           And then please read on, Mr Nicol, if you wouldn't 

 

     14       mind. 

 

     15   A.  "It does chime with what we spoke about before.  It is 

 

     16       a bit too ... that would too easily be misunderstood and 

 

     17       you'd have, you'd have er, Red Caps knocking on your 

 

     18       door." 

 

     19   Q.  By "Red Caps", is that a reference, in shorthand, to the 

 

     20       Royal Military Police? 

 

     21   A.  It is. 

 

     22   Q.  And then continuing your passage over the page, please, 

 

     23       at the top of page 26. 

 

     24   A.  "But the interesting one is when you talked about um, 

 

     25       where you crept into that room where the commanders 
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      1       were, you were able to take them out without the sort of 

 

      2       the Taliban perimeter defences knowing you'd got in?" 

 

      3   Q.  "Yeah, yeah.  [Inaudible] That was it.  We were, so, 

 

      4       obviously, [REDACTED] close down, they've stopped the 

 

      5       fighting season as much as they can, they go on R and R, 

 

      6       so we bounce into where their homes are, we go to where 

 

      7       their fathers, their children are, and we go to where 

 

      8       they live [REDACT] little guest house where they're 

 

      9       staying and making IEDs.  We go knocking on their doors. 

 

     10       Mate, this target, one of them, went there, wasn't 

 

     11       there, we couldn't find him.  His brother, his uncle and 

 

     12       all were there.  So, we made, er, obviously arrested his 

 

     13       brother, done there, watched him.  We sent SFSG back on 

 

     14       the helos so they thought we were lifting off, so there 

 

     15       could hear a lot of movement and a lot of blokes 

 

     16       leaving, and the sabre squadron we just sat there for 

 

     17       about an hour, just sat in his compound.  And, funny old 

 

     18       thing, he couldn't help himself, he had to come back and 

 

     19       check on his family, as you would do.  'And, as he 

 

     20       walked [in], we were just like that, 'alright son?'  And 

 

     21       we gripped him and we had him.  But unfortunately, we 

 

     22       had to arrest him because he was, obviously, he, he was 

 

     23       taken alive then.  Er, took him to Torchlight, and this 

 

     24       is the one we then ended up dropping or getting it 

 

     25       cleared to drop on him, erm, three or four days after he 
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      1       was released, literally, outside the camp, once he got 

 

      2       into a desert, open area, we had enough evidence of what 

 

      3       was going on to get it cleared from higher up to drop, 

 

      4       so we did.  And we got the Predators on him, so.  A bit 

 

      5       more expensive, but." 

 

      6   A.  "One of the weird aspects of that Sunday Times piece was 

 

      7       this, the idea that guys would use this same weapon 

 

      8       again and again, as this 'drop weapon' as they called 

 

      9       it." 

 

     10   Q.  "Yeah, yeah, you're hitting spots, yeah ..." 

 

     11   A.  Just there, by "hitting spots", he means sensitive 

 

     12       areas.  The tone of his voice changes.  It softens at 

 

     13       that point.  It's clearly a point of sensitivity for 

 

     14       him. 

 

     15           "What would you think about that?  [INAUDIBLE] 

 

     16       I mean, is it a tactic or is it bullshit?" 

 

     17   Q.  "This is me talking to you and, yeah?" 

 

     18   A.  Yeah, and that's him saying to me, "This is just me and 

 

     19       you talking", this is ... yeah. 

 

     20           "Yeah." 

 

     21   Q.  "Well we do have things with us, just to keep that for 

 

     22       the Afghan side ok.  If it was just all expats and just 

 

     23       us, but the fact that we're working with Afghan and they 

 

     24       don't understand the targeting side, and what these 

 

     25       people ... do.  We can show them satellite footage, all 
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      1       the phone-speak we get, and all that stuff and it 

 

      2       doesn't mean anything to them, they need to see a weapon 

 

      3       in his hand.  Ok?  So ... Luckily we can find weapons, 

 

      4       weapons caches.  But we would always have something to 

 

      5       keep our own selves safe when we know what we're dealing 

 

      6       with.  Um, so yes. It [INAUDIBLE]." 

 

      7           There's a passage inaudible there.  Are you able to 

 

      8       help us with the general sense of what it is that's been 

 

      9       removed?  Is it a continuation of the conversation that 

 

     10       he's just had with you or is it other, different 

 

     11       particular detail? 

 

     12   A.  No, we definitely stay on topic.  I don't think there's 

 

     13       anything of note that's been removed there.  It's just 

 

     14       probably a grunt or a cough or something like that. 

 

     15   Q.  Okay, so inaudible rather than redacted? 

 

     16   A.  Most definitely, yeah.  Shall I continue? 

 

     17   Q.  Please do. 

 

     18   A.  "When you say safe, do you mean something to back you up 

 

     19       legally?" 

 

     20   Q.  "Yes, it's, it's ... an unspoken thing and never be 

 

     21       talked about.  Where I think [INAUDIBLE] this has only 

 

     22       come from someone who has worked within ourselves, or an 

 

     23       attached rank, so, the signals, or 264, cos ... As a 

 

     24       bloke, we don't, we just look at each other, we don't 

 

     25       have to talk about that shit.  So this makes me feel 
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      1       it's more external than our own badged members.  Er, 

 

      2       because we would never talk about stuff like that, 

 

      3       never." 

 

      4   A.  "Yeah.  Well, thankfully, I don't think erm, RMP have 

 

      5       been able to get very far with that, I don't think.  But 

 

      6       they certainly, they certainly looked at it, um, as hard 

 

      7       as they could.  And I think, you know, the thing about 

 

      8       putting the Afghan face on things, that would explain 

 

      9       a lot of.  That would, immediately, you know, if they 

 

     10       are reading a report, you know, by, you know, a squadron 

 

     11       and it says, oh, you know, the Afghans did this, the 

 

     12       Afghans did that, and then they get some video of some 

 

     13       Predator footage and it suggests well, actually, that 

 

     14       was a UK hit.  Well, clearly that is pretty innocent, 

 

     15       I think.  That is about, as you said, putting the Afghan 

 

     16       face on it, I can't, can't see something sinister 

 

     17       there." 

 

     18   Q.  "Yeah, yeah but like what the RMPs have failed to say is 

 

     19       mate, we never went on the ground without an RMP, we had 

 

     20       an RMP with us every, every operation we had an RMP 

 

     21       there to do, whether it be a female to do the female 

 

     22       searches, or a male to do the searching, the evidential 

 

     23       side.  My job, I [REDACTED], once we went clear and 

 

     24       compound secure, I [INAUDIBLE] excuse me, [INAUDIBLE] 

 

     25       [REDACTED] I dug up all that stuff.  [REDACTED] So it 
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      1       was done properly, ok?  But, uh, there's, there was 

 

      2       times where ... 

 

      3           "[REDACTED] like [REDACTED], biggest Taliban 

 

      4       commander since, since it started, he finally came over, 

 

      5       because we had killed that many Taliban, he finally had 

 

      6       to come over, this was what we were trying to do, we 

 

      7       were trying to peak it, to try and get the big men in 

 

      8       and it [REDACTED] came out er, and we caught him that 

 

      9       night.  Unfortunately, it was one of the, the officers 

 

     10       who was on overwatch, if it was one of the blokes maybe 

 

     11       things would have been done differently, but the fact 

 

     12       that we put someone ... This is why we keep officers out 

 

     13       of the way because, they, they want a frigging clear 

 

     14       conscience, we are blokes we know what we are doing, 

 

     15       we've read the small print, erm, and we had, so 

 

     16       unfortunately, we took him alive.  So, er, but he was 

 

     17       one of the biggest Taliban commanders ..." 

 

     18           Can I pause there. 

 

     19           The description that's just been given to you by the 

 

     20       source on this particular operation is that the Taliban 

 

     21       commander that has been taken is someone who has been 

 

     22       arrested on that particular operation. 

 

     23   A.  That's correct, yeah. 

 

     24   Q.  Right. 

 

     25           Reference to keeping the officers out of the way 
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      1       because they, the officers, want a "frigging clear 

 

      2       conscience", and, "we are blokes, we know what we are 

 

      3       doing, we've read the small print", what was your 

 

      4       understanding of that, please, Mr Nicol?  And it may be 

 

      5       that it is obvious from those words? 

 

      6   A.  Yeah, I think the officers will be slightly more 

 

      7       hesitant about opening fire when they're uncertain as to 

 

      8       the identity of the person they're firing at. 

 

      9           If I can just raise one little point, the two words 

 

     10       "compound secure" are quite important at the bottom of 

 

     11       page 27. 

 

     12   Q.  Yes. 

 

     13   A.  It may have come up in other investigations that you've 

 

     14       taken part in, but once they say it's compound secure, 

 

     15       that means that all the Afghans in it are unarmed.  So 

 

     16       they don't pose a threat. 

 

     17   SIR CHARLES HADDON-CAVE:  Can you just help us with 

 

     18       "overwatch" and what that means? 

 

     19   A.  Yes.  I think, from recollection, that's to do with -- 

 

     20       when they come in on a helicopter, there will be someone 

 

     21       who stays on the rope ladder that descends from the 

 

     22       helicopter and is able to see those who have come down 

 

     23       before him engage those on the ground. 

 

     24   SIR CHARLES HADDON-CAVE:  Thank you. 

 

     25   MR GLASGOW:  After he told you about one of the biggest 
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      1       Taliban commanders back in Afghanistan being taken, you 

 

      2       asked: 

 

      3           "... did he end up in prison or was he recycled 

 

      4       quickly like the others?" 

 

      5           And if we continue from there: 

 

      6           "No, oh, he definitely ended up prison but I think 

 

      7       he was ... To the point where, you know when the 

 

      8       escapes, when they're doing the tunnelling out of the 

 

      9       prisons, I think that was in his time mate.  So he is 

 

     10       probably back out there again or, er ..." 

 

     11   A.  "He is probably a rich and well-connected man." 

 

     12   Q.  "Well they are mate, but look at this [REDACTED].  I've 

 

     13       been [REDACTED]." 

 

     14           Then it continues with you. 

 

     15   A.  Yeah.  I mean, the redactions there are longer than most 

 

     16       of the other redactions.  I think they refer to more 

 

     17       personal experiences which would inevitably reveal his 

 

     18       identity. 

 

     19           "Going back to your 6 month tour, how many raids do 

 

     20       you think you would have gone on, on a six month tour?" 

 

     21   Q.  "Oh my God, er, mate, I've lost count, I could go on my 

 

     22       hard drive, because I didn't keep it for any weird 

 

     23       reasons other than, it was my hard drive and it was 

 

     24       still on there, but every mission is on there so, I 

 

     25       remember when we got our stats back it was over 300-odd 
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      1       KIA, er, Jesus Christ mate, one night, I was, me myself 

 

      2       and a TL that was four or five blokes we were fighting 

 

      3       against, just two of us, so, in one night, so you can 

 

      4       see how ... 

 

      5           "But we went out every night for six months 

 

      6       non-stop, apart from when the weather came in or Karzai, 

 

      7       this was what I was alluding to with the government, oh, 

 

      8       [INAUDIBLE] 'we're stopping night operations', it's 

 

      9       because we were absolutely hammering them and they were 

 

     10       bleeding that bad they couldn't do any more damage in, 

 

     11       in Helmand, [REDACTED] they could not do anything around 

 

     12       there because they had no blokes, they'd lost the 

 

     13       ground, er, and momentum, they couldn't get the stores, 

 

     14       they couldn't get the IEDs. 

 

     15           "Like, on targets, it was one set group, so each 

 

     16       troop had a set target, we'd hammered them this much, 

 

     17       anyone, so the SQMS or the storeman who was supplying 

 

     18       all the bits, every time someone got promoted to that 

 

     19       job we went out, we must have went out about four or 

 

     20       five times on that short time alone, for blokes who were 

 

     21       getting promoted by the Taliban to do this job.  Four or 

 

     22       five times before it folded because every time someone 

 

     23       took that job over they knew they got killed." 

 

     24   A.  "Yeah, yeah." 

 

     25   Q.  "So, it folded them.  So that's a whole, a whole massive 
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      1       group in Helmand just put to bed now because they cannot 

 

      2       get the stores, and the supplies, so that's the effect 

 

      3       we were having on that ground.  It was every night, 

 

      4       every night.  I could probably count on maybe in one 

 

      5       month, I'd say we'd probably not gone on the ground 

 

      6       maybe two or three nights, due to bad weather or, er, 

 

      7       flight problems, or no targeting.  Unless we were 

 

      8       100 per cent sure and we have had eyes on them all day, 

 

      9       because we'd watch them for a good 24 hours or if it is 

 

     10       bigger we would watch it for three days, before we would 

 

     11       even contemplate going on it.  So we don't just go on it 

 

     12       and think let's see what happens.  The only time we done 

 

     13       that is when we had no jobs on we would tell the Shakeys 

 

     14       to bugger off and then we'd go out and do the drug 

 

     15       busting because we were eager to get stuff done.  It was 

 

     16       every night, knackered, every night." 

 

     17   A.  "Can you remember roughly where that thing was, where 

 

     18       the policemen, were going to go in with the suicide 

 

     19       belts, and you were able to foil that? 

 

     20   Q.  "Erm, I can, if I go back I'll get my hard-drive, cos 

 

     21       I can get you the pictures of them." 

 

     22   A.  "No, that would be [INAUDIBLE]." 

 

     23   Q.  "It's just you'll have to block out and do your little 

 

     24       editing stuff on the, the horrible side.  But there were 

 

     25       two, yeah two, policemen, I got the one on the right, my 
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      1       TL got the one of the left, and the uniforms were 

 

      2       hanging up right above them, suicide vests good to go, 

 

      3       we even found a pile of their hair where obviously 

 

      4       they've prepped their bodies for sacrificing themselves, 

 

      5       I'm sure that was [REDACTED]." 

 

      6   A.  "And I don't want to I don't want to be too specific 

 

      7       with the date you see cos, um, I don't want you to, 

 

      8       I don't want anyone, anyone, to be even remotely 

 

      9       compromised. So, um." 

 

     10   Q.  "Yeah, yeah.  It, it were two, it were two coppers, but 

 

     11       when they went to get buried, because you know how quick 

 

     12       they are to bury their, their er dead, er, that's when 

 

     13       the, the other lot from Poole swooped in the next day, 

 

     14       because we were just during random vehicle checks and 

 

     15       they had the two bodies in there and that's when they 

 

     16       were like 'what the fuck did youse two do?'  As in, what 

 

     17       the fuck you doing with that?  Mate, when you do, this 

 

     18       is how you shoot properly.  Because they weren't seeing 

 

     19       as much of the sharp end as we were, when they start 

 

     20       seeing the state of what bodies actually really look 

 

     21       like once they've been shot up, they're like, ah fucking 

 

     22       hell. [INAUDIBLE]." 

 

     23   A.  "So in that case you're not going to tap them on the 

 

     24       shoulder and try to arrest them, you're going to 

 

     25       eliminate them?" 
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      1   Q.  "No, we go in and, remember our brief, when I get my 

 

      2       orders that night, before I go on that helicopter, my 

 

      3       orders are, right, this is the target set, this is where 

 

      4       we are going, [INAUDIBLE] and then the CO's, oh, sorry 

 

      5       the OC's opening brief is 'kill, capture', it's not the 

 

      6       other way around, it's kill, capture, and that's what 

 

      7       our orders are at Tier 1 level, it is kill, capture, we 

 

      8       are not going out for bat boys, we are going out for the 

 

      9       main players, we're not, we're not on about the pipe 

 

     10       swingers, they, they're $100, you can pay a farmer $100 

 

     11       and they'll go and put an IED in the floor for you, so. 

 

     12       So our orders, and that's how we worked, and there's 

 

     13       nothing secret, [pause] well it is, it is not secret I'd 

 

     14       say, it is kill, capture, them main words, kill, 

 

     15       capture, it was never the other way around." 

 

     16   A.  "But so the RMP would have been aware of that, aware of 

 

     17       that at the time?" 

 

     18   Q.  "Yes, because they are sat in the orders with us.  We 

 

     19       get a full ground brief, everyone involved on that 

 

     20       mission is sat in them orders.  And then, when we come 

 

     21       back, we all have a hot debrief, what went on, lessons 

 

     22       learned, did we do this, yeah, what was, is there any 

 

     23       issues?  Yes, right, we need to tie this up, we need to 

 

     24       do this a bit better.  And that's how we work.  So them 

 

     25       police were never kept ... Unless ... And then if it was 

 

 

                                      139 



      1       internal, between the two, because we don't air our 

 

      2       internal dirty washing, we do an overall de-brief for 

 

      3       everyone and then it was like, blades only, right, 

 

      4       fucking dick, fucking next time you put a ladder, make 

 

      5       sure the fucking ladder is ready to go and stop fucking 

 

      6       being a twat.  Make sure you've got the right kit.  Why 

 

      7       did you fucking forget this, why did the charge not 

 

      8       work, that was the internal bits between us, ok?  But 

 

      9       overall?  We have an opening orders brief, before we go 

 

     10       on the ground, everyone involved in that, even the 

 

     11       fucking helicopter pilots were there, RMPs were there." 

 

     12   A.  "But maybe RMPs get a bit miffed if they are left out of 

 

     13       some of the messy business." 

 

     14   Q.  "Yeah, er, well, I think they're just like that.  But I 

 

     15       had RMP interviews after some jobs I went on.  One of 

 

     16       them was because, um, I was bringing him on, he was 

 

     17       arrested, I was bringing him on, and the fucking dog bit 

 

     18       him.  I didn't know the dog had bit him and I was 

 

     19       [inaudible] him, so.  Unfortunately, it's fucking at 

 

     20       night and we are in a hot LT, there's incoming in 

 

     21       [REDACTED], it is not a nice place, the sky is lighting 

 

     22       up and the dog bit his calf, so I got and he got maybe 

 

     23       he got slapped about, he thought he got slapped about, 

 

     24       that's where we let the Afghans. 

 

     25           "We never questioned him, we would be in the 
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      1       background and we would tell the Afghans, right, ask him 

 

      2       where such and such, where was he, what's this, and then 

 

      3       we let the Afghans do it the Afghan way and they're 

 

      4       hands on, that's nothing to do with us.  We're just 

 

      5       there, they do it their way.  And that's ... We're not 

 

      6       daft, that's how we get around it, we let them do the 

 

      7       questioning, we just ask the questions, they carry out 

 

      8       the questioning, erm, but yeah and that was it mate. 

 

      9           "So for them to say, 'oh ... this is all' they were 

 

     10       in them fucking orders, they heard it was 'kill, 

 

     11       capture' exactly the same words as I do, because they 

 

     12       would have to be placed, they need to know where they're 

 

     13       going and whose going to be looking after them, because 

 

     14       they would be with one of the lads.  So, eh 

 

     15       [INAUDIBLE]." 

 

     16   A.  "Yeah, yeah.  They're spending an awful lot of money on 

 

     17       this investigation apparently, like millions." 

 

     18   Q.  "I know, I did, well it has obviously come out a bit 

 

     19       more.  But then a couple of months ago, because I saw it 

 

     20       eh, on the old, internet news and I thought it was quite 

 

     21       funny because of the words [INAUDIBLE], I thought that's 

 

     22       fucking very close to home, someone's proper, you know, 

 

     23       shouting out there a bit more than they need to, and I 

 

     24       don't, the blokes would never do that." 

 

     25   A.  "No, no way." 
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      1   Q.  "I think it is either someone internal, like fucking 

 

      2       signals lads who were attached to us.  We do have a lot 

 

      3       of attached people with us mate unfortunately.  That's 

 

      4       the way we are at the minute, so ..." 

 

      5           So can I pause there for a moment. 

 

      6           When he starts talking about information that's 

 

      7       "very fucking close to home", that, "the blokes would 

 

      8       never do that", in terms of the information that's close 

 

      9       to home, did you understand that to mean information 

 

     10       about what had been happening in Afghanistan? 

 

     11   A.  Yes, the matters in question today. 

 

     12   Q.  And when he used the phrase to you "the blokes would 

 

     13       never do that", what did you understand him to imply 

 

     14       from that phrase? 

 

     15   A.  That the blokes, that's the badged SAS members of NCO 

 

     16       level and below, would never discuss outside themselves 

 

     17       matters this delicate. 

 

     18   Q.  When he said then, "I think it is either someone 

 

     19       internal, like fucking signals ... We do have a lot of 

 

     20       attached people with us mate unfortunately", is he 

 

     21       drawing a distinction between those, as you have 

 

     22       described them, badged individuals and those who are 

 

     23       simply attached to UKSF? 

 

     24   A.  He is.  I mean, many Signals lads will be badged, as in 

 

     25       they've passed SAS selection, but they won't be in the 
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      1       sabre squadrons. 

 

      2   Q.  So is your understanding of what he said to you at that 

 

      3       time that he is at least drawing a distinction between 

 

      4       those people who he regards as people who wouldn't speak 

 

      5       about what had happened, and those who are in some sense 

 

      6       one stage removed from the squadrons -- 

 

      7   A.  Yes. 

 

      8   Q.  -- and they might be prepared to speak? 

 

      9   A.  Within a -- in its entirely, it is a closed community, 

 

     10       but even within that closed community, there are higher 

 

     11       walls, and I think the four sabre squadrons are very 

 

     12       tight compared to the others. 

 

     13   Q.  When you talk about it being a closed community and 

 

     14       there being higher walls within that closed community, 

 

     15       some witnesses have described their belief that there 

 

     16       was such a thing as possibly an omertà within UK Special 

 

     17       Forces, some sort of code of silence. 

 

     18           Is that your experience, having had discussions with 

 

     19       not only this source but others who you believe were 

 

     20       part of UKSF? 

 

     21   A.  Yeah, I think from my lifetime of experience being close 

 

     22       to the regiment and studying its operations, I think 

 

     23       that holds true, yeah. 

 

     24   Q.  I mean, in some sense there's a slight irony that you're 

 

     25       dealing with people who are speaking to you about these 
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      1       events, but you're also telling us that there is a code 

 

      2       of silence that operates within UKSF. 

 

      3   A.  Yes. 

 

      4   Q.  It may be that it's difficult to explain that to us, but 

 

      5       are you able to help us with how it is that you appear 

 

      6       to have access to people who are able to divulge 

 

      7       information to you, but at the same time, you're 

 

      8       cognisant of walls within walls in this particular 

 

      9       community? 

 

     10   A.  Yeah.  I mean, I think I got -- I obviously -- I plainly 

 

     11       got lucky, in terms of being able to speak to this 

 

     12       individual.  I think, once they've left the regiment, 

 

     13       and they don't have those close ties anymore -- he comes 

 

     14       on to that towards the end of the transcript -- they 

 

     15       feel -- they can feel a little bit cut off, and having 

 

     16       been through such intense experiences, to not have 

 

     17       anyone in their everyday life to discuss these very 

 

     18       intense experiences with, particularly if they've got 

 

     19       bad memories, as odd as it may seem, if someone like me 

 

     20       comes along with -- who is vouched for, with a degree of 

 

     21       internal knowledge of what they're talking about and 

 

     22       with connections to the same community, I think it can 

 

     23       be a cathartic experience for them to share some of 

 

     24       those recollections.  But I don't think for a second 

 

     25       this individual or any other would have considered doing 

 

 

                                      144 



      1       that whilst he remained in service. 

 

      2   Q.  Sounds as if your gentle probing is perhaps a little 

 

      3       better received than mine. 

 

      4           Can we just continue with the transcript, please. 

 

      5       You began, "I just can't see their, you know".  Can we 

 

      6       continue from there, please. 

 

      7   A.  Yeah. 

 

      8           "I just can't see their, you know, we haven't then, 

 

      9       because it won't be tolerated, because eventually that 

 

     10       sort of person gets other people into trouble." 

 

     11           And if I can just point out to you there, there is 

 

     12       probably a word missing there.  I'm trying to work out 

 

     13       in my head very, very quickly what on earth has gone on 

 

     14       and what this chap is telling me about, and I'm 

 

     15       thinking: well, maybe they've just -- there's someone 

 

     16       who's flipped a bit, maybe they're -- and I remember 

 

     17       using the word "Rambo", and the person who has confirmed 

 

     18       this transcript has maybe not heard "Rambo", but I was 

 

     19       trying to allude to the fact that there might be some 

 

     20       rogue in the unit who had gone way beyond their brief. 

 

     21           "... because eventually that sort of person gets 

 

     22       other people into trouble." 

 

     23   Q.  Then the source continued: 

 

     24           "Yeah, unless, the only experience I've had with a 

 

     25       rogue, I wouldn't say rogue, but bloke, erm, was just, 
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      1       he was before my time [REDACTED] I forget his name, he 

 

      2       started dating some girl who's like everything is pink 

 

      3       and fluffy and green, one of them type ones, and 

 

      4       obviously turned him around and he's, he's, on the, oh 

 

      5       what's his name, gives a lot of speeches now, anti-war 

 

      6       speeches and stuff and he, you know.  Talks about his 

 

      7       time in Iraq ... and shit like that." 

 

      8   A.  "Oh yeah, I know the guy.  Oh, veterans, he runs 

 

      9       Veterans for Peace, Ben something or other, Ben 

 

     10       Griffin." 

 

     11   Q.  "Yes, that's the one [REDACTED]." 

 

     12   A.  "Yeah." 

 

     13   Q.  "So, that's the only time I've really experienced that 

 

     14       part.  And then, apart from obviously blokes who have 

 

     15       been in trouble in the recent past, like having weapons 

 

     16       and shit in their garage.  Maybe trying to, you know, 

 

     17       bat the shit off, unfortunately ... I've been brought up 

 

     18       old-school, so, if you fuck up you take it.  That's why, 

 

     19       that's why I'm protected with the stuff I've done and 

 

     20       when I did have to go to speak to a doctor, because I 

 

     21       got told to, I couldn't speak to him, because I 

 

     22       explained to him: 'mate, I've done stuff, which is, you 

 

     23       don't understand these levels', that's it, I went, I 

 

     24       went yes it bothers me, because there was a couple of 

 

     25       experiences, I maybe could have done differently, but at 
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      1       that time when I've broke it all down, I couldn't have 

 

      2       done it any different, because that is what we were 

 

      3       trained to do and that was what the drill, 

 

      4       unfortunately.  Fucking people hiding under blankets and 

 

      5       then fucking doing that is, when you've already been 

 

      6       shot at for two hours, I'm practically a target ... 

 

      7           "So, that's my own little bit.  But I said to him I 

 

      8       am protective of what we do and I'll take that to my 

 

      9       grave.  That is my thing.  And I hope that if something 

 

     10       ever happened to me or if I needed help from the 

 

     11       regiment because of how I have acted and um how I sort 

 

     12       of protect stuff, that they would help me out.  And 

 

     13       that's what my ... [INAUDIBLE]." 

 

     14   A.  "But how close have the RMP got to you in the, in the 

 

     15       past?" 

 

     16   Q.  "Er, what?  When?  On this?  Ah well, we had face to 

 

     17       face interviews straight after, like days after.  But 

 

     18       with us I think it is along the same lines as UK CT, we 

 

     19       are not allowed to be interviewed for 24hrs after.  Um, 

 

     20       so [INAUDIBLE].  We were never investigated, or 

 

     21       physically started investigations about, did you shoot 

 

     22       such and such, it was all nitty gritty stuff, like, or 

 

     23       maybe slapping some bloke because he's made a complaint 

 

     24       in Torchlight.  That was all it was. If they were 

 

     25       arrested that's when the complaints came in.  If they 
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      1       were never arrested we never had a complaint. 

 

      2           "Yes the families may have complained when you've 

 

      3       got NGOs, going through these villages, oh, the, the 

 

      4       Brits came here and killed four of our men, yeah but 

 

      5       why, because they are fucking Taliban commanders, you 

 

      6       don't, you miss that bit out, don't you.  Um, but I 

 

      7       remember like, for example, we so we go in, target, we 

 

      8       blow a wall in, we do what we need to do.  We lift who 

 

      9       we need to lift.  Um, move on, build up more int[el], 

 

     10       pay the, the elderly, the whoever the compound elder is, 

 

     11       we pay him for blowing his wall up.  So there is photos 

 

     12       of them getting their money, because that was the 

 

     13       government side, showing that yes ok, even though we've 

 

     14       done this, this is to help your family and food and 

 

     15       stuff like that.  Ok, so yeah, um ... And then the 

 

     16       Afghans, if there was any deaths on target, then, that's 

 

     17       why we had the Afghans, they would do their evidential 

 

     18       stuff, they would then prep them and hand them back over 

 

     19       to the families. 

 

     20           "But when you have got families and they do not 

 

     21       start crying and showing feelings, you fucking know 

 

     22       you've got a big player there, and you knew he was 

 

     23       playing on time, borrowed time, so, you see it, you can 

 

     24       feel it there so er, yeah, not a nice job but it's ... 

 

     25       This is why I alluded to [Northern Ireland] mate, 
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      1       because you know they're clever, terrorists are all 

 

      2       clever, they know that things are watching them, and eh, 

 

      3       they don't openly walk around with weapons, do they? 

 

      4       Them days are long gone." 

 

      5   A.  "Yeah, yeah, yeah, yeah, the, I mean, the sort of, I'm 

 

      6       talking about something, I'll hopefully never 

 

      7       experience, but, erm, [LAUGHS] of, of killing somebody. 

 

      8       Does it become harder to deal with in time or, or 

 

      9       easier?" 

 

     10   Q.  "Er, do you know what bothers me?  It's, it seems like 

 

     11       [INAUDIBLE] what mate, I can remember the first, I got 

 

     12       to the regiment a little bit older so [REDACTED], a 

 

     13       little bit older mate, first night I went out because I 

 

     14       was [REDACTED] bloke, I was number one, went in 

 

     15       [REDACTED] killed three blokes in my first night out, I 

 

     16       was like that, didn't even think twice but [inaudible]. 

 

     17       What I thought was, fuck me, we are quite trained 

 

     18       because, I, I shot three before the fucking second 

 

     19       group, that's how fast it was, so then the bloke came in 

 

     20       and then afterwards I [REDACTED] we knew we had a 

 

     21       weapons cache or we thought IEDs had been planted, 

 

     22       because I was watching the target myself, so I, I 

 

     23       recorded everything and I went and found what I saw on 

 

     24       the screen, because I'm I used to looking for stuff on 

 

     25       the old Valons, and it was only after that [INAUDIBLE], 

 

 

                                      149 



      1       I was like, fucking hell, to be honest the only way I 

 

      2       can describe it was I was like a little kid and I just 

 

      3       [REDACTED] to pat me on the back and say 'yeah, you're 

 

      4       okay'. 

 

      5           "And I looked at him, we saw him at breakfast and he 

 

      6       went 'are you all right' and I went 'yeah, I'm all 

 

      7       right, are you', and he went 'yeah', he went 'fucking 

 

      8       good shooting mate'." 

 

      9   A.  "Yeah, job done.  Yeah." 

 

     10   Q.  "And, and that was it and I was like, thank fuck for 

 

     11       that.  Yeah, so, very ..." 

 

     12   A.  "But then, how does it, how does it come to play with 

 

     13       your head years later?" 

 

     14   Q.  "Erm, well, I did suffer nearer the last time, em, when 

 

     15       I was getting out, I think it's because you are starting 

 

     16       to cut your ties then, with getting to civilian street. 

 

     17       I did, um.  If you spoke to my missus she'd probably 

 

     18       tell you more than I would but I was quite bad.  But 

 

     19       there was one, one ..." 

 

     20   A.  "Is that a feeling of guilt or is it ...?" 

 

     21   Q.  "Only, only on two incidents where, um, um, and it was 

 

     22       innocents, but it was his family who were involved, but 

 

     23       we, it was all investigated, it was all [INAUDIBLE], 

 

     24       everything we done was spot on.  It was just the fact 

 

     25       that we, so basically, big Taliban commander, we were 
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      1       after him for ages, every squadron was trying to get 

 

      2       this bastard.  We, we worked out there was probably 

 

      3       about five blokes with the same codename, but, er, 

 

      4       anyway, he was moving across the border, bringing in a 

 

      5       lot of ammunition and a lot of, erm, explosives in.  So 

 

      6       we followed it, done that, got the clear, it fitted the 

 

      7       criteria, so we dropped on it, erm, and that was it.  So 

 

      8       to go and investigate it, after we dropped it, rather 

 

      9       than just leave it, it was such a big target we were 

 

     10       after, um, a troop of us went out on the helos and went 

 

     11       in and patrolled in and straight away we were getting 

 

     12       incoming as soon as we got off the helicopter, so we, 

 

     13       quite hot, fought all the way up to, up to where they 

 

     14       were, killed I think five on the way up there, they were 

 

     15       all in the rivers and shit.  Then as we were going 

 

     16       around to clear it, fuck me we, I think it opened up all 

 

     17       our eyes, we ended up cas-evacing - and that's the 

 

     18       picture I've got that stays in my mind the most - we 

 

     19       ended up cas-evacing his family, five kids, two women, 

 

     20       er, dead babies, because he was moving his family in 

 

     21       amongst all that ammunition and stuff.  He was getting 

 

     22       them out.  But, when the, when the big investigation 

 

     23       teams come in, they looked at all the footage, and not 

 

     24       at one stage did you ever see little people getting out 

 

     25       of vans and stuff like that, so it was already done 
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      1       before we set on the target, as in before we caught 

 

      2       [INAUDIBLE] as he was coming over the border, so he was 

 

      3       bringing them in from Pakistan basically um and that's 

 

      4       where we picked him up." 

 

      5   A.  "Was he trying to use his family to shield the 

 

      6       [ammunition] dump?" 

 

      7   Q.  "'I, I, I yes, deep down, this is how I, not justify it, 

 

      8       but how I, I come to terms with it is, he knew what he 

 

      9       was doing and he risked, he [INAUDIBLE] put his own 

 

     10       family at risk.  Not fucking me, I didn't do that.  I 

 

     11       was there doing what we were doing, but I didn't expect. 

 

     12       He knew, he was putting his family, any man worth his 

 

     13       salt would not go, right, I'm probably getting followed 

 

     14       all the time here, I'll stick them on with all the ammo, 

 

     15       maybe they won't attack it because there is kids on 

 

     16       board.  That is, and I'm telling you, and that is how 

 

     17       they think." 

 

     18   A.  "Yeah, that's the mentality that you're up against." 

 

     19   Q.  "So, there is a couple of us involved in that, because 

 

     20       we were the first ones around the corner.  And there was 

 

     21       nothing left, just bit of fire, this is where the 

 

     22       blanket thing, people covered in blankets, fucking, I 

 

     23       swear I was going senile, we were just about to pull 

 

     24       off, I could hear screaming, [INAUDIBLE] that, I was 

 

     25       like, lads can you fucking hear that?  Because our ear 
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      1       defenders pick up very light whizzes.  But they were 

 

      2       like, nah, nah, we've searched over there, I was like, 

 

      3       nah, there's fucking something here and then I found one 

 

      4       of his daughters in a river with a blanket over her. 

 

      5       So, we knew that there was one running away, because we 

 

      6       had, er, feedback from the helos, there was a heat 

 

      7       source running away, he basically just threw his 

 

      8       daughter in the river and fucking threw a blanket over 

 

      9       her, um.  So yeah, we saved, out of the kids, out of the 

 

     10       five we took, I think two died through their injuries 

 

     11       and the rest survived um, yeah, I think, what gets me 

 

     12       is, because our drills we have, when we go into 

 

     13       situations like that, we haven't got time to lift 

 

     14       blankets, we do one two, carry on, one two, carry on, we 

 

     15       weren't expecting to see women and kids and then when we 

 

     16       did pull the blanket back and we saw what we saw, we 

 

     17       were like that, fucks sake, I think for the whole 

 

     18       squadron, that night alone erm affected everyone who was 

 

     19       on that ground that night, because of what we seen. 

 

     20       It's just that I think when you are in and amongst it 

 

     21       and you've got the blokes around you, it never gets 

 

     22       talked about, it is just when you are on your own like I 

 

     23       was [REDACTED] just before I met you [REDACTED] but, 

 

     24       you've got nothing else to think about, so." 

 

     25   A.  "Did the children get killed inadvertently, 
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      1       inadvertently, by British guys going in?  Because of 

 

      2       where they were?  Because of where they'd been put?" 

 

      3   Q.  "Yeah, yeah, yes.  So not only, we were shocked that 

 

      4       there were survivors.  There was nothing left of them 

 

      5       vehicles.  And yet we've got five, six kids, screaming 

 

      6       like that, where the fuck, how the fuck have they 

 

      7       survived that.  How?  Because there was no vehicles 

 

      8       left?  [Inaudible] explosion but yet these children were 

 

      9       there.  To my end, I was like that, did someone just put 

 

     10       these here or not?  Because there was no vehicles left. 

 

     11       Wasn't even a tyre left.  And that's what we went to do, 

 

     12       is to try and get evidence of what was being carried on 

 

     13       there, so samples and stuff like that, next minute, it 

 

     14       turned out from, from going to do a search to 

 

     15       cas-evacing five, six, kids, fucking three ks away under 

 

     16       fire, um Taliban.  And it was only a small troop of us, 

 

     17       it wasn't a full squadron so we were going in and out to 

 

     18       check and.  So yeah, I've got that picture, I haven't 

 

     19       put it on the wall yet, but um I've still got it, I 

 

     20       could probably get a picture of it, and you'd see what 

 

     21       we are doing because I'm on it, you can make me out. 

 

     22       [INAUDIBLE]." 

 

     23   A.  "[INAUDIBLE] It is hard to emotionally process something 

 

     24       like that, isn't it?  I mean ..." 

 

     25   Q.  "Yeah, [INAUDIBLE] maybe, the bloke [REDACTED] he 
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      1       [REDACTED], he was in our team, he took over as our TL, 

 

      2       [REDACTED], that was his gift to the troop, as a leaving 

 

      3       present, it was a sketch and I was like that, fucking 

 

      4       hell mate, that was one of the ones we don't like 

 

      5       talking about and you've [INAUDIBLE] ... Maybe that was 

 

      6       his way of, we shouldn't forget about that one, or, I 

 

      7       don't know, I don't know, but yeah.  So that was the 

 

      8       only one.  The things where I do, I get stressed is the 

 

      9       bastards we knew who were so bad, would last three or 

 

     10       four days, the ones that got away basically and they're 

 

     11       still doing what they were doing [inaudible] and that 

 

     12       was ... You know when we were doing so well and we would 

 

     13       have the fucking ... It is wrong to say but as a soldier 

 

     14       it's easy for us, but up at government and fucking 

 

     15       government level it is a shower of shit, we know he's 

 

     16       bad, there's the evidence and yet you're still letting 

 

     17       him go, er, we are just pissing in the wind. 

 

     18           "So, all them lives, er, we've lost and stuff like 

 

     19       that now and look at the state of it.  They will not get 

 

     20       [REDACTED]. 

 

     21           "Something has got to happen in Afghan if they want 

 

     22       to ... but, er, everybody is flapping because the 

 

     23       Americans are going to cut their aid budget, you can 

 

     24       here in UK we're all on about how about we use our aid, 

 

     25       our, foreign aid, aid to help but, but ... my 
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      1       perspective on that mate is it was a job, we done it 

 

      2       very well to the point where we, we nearly terminated 

 

      3       the Taliban, the only ones left physically to fight and 

 

      4       come over were all in Pakistan, we'd cleared, as far as 

 

      5       I was concerned, we cleared the majority of the 

 

      6       provinces, now look at it." 

 

      7   A.  "Yeah, yeah. As you say, it is for nowt. But it remains 

 

      8       a military achievement, even if the, um, legacy of it 

 

      9       has been spoilt." 

 

     10   Q.  "Yeah, and it has been spoilt.  And you know what, they 

 

     11       just can't leave it alone, it seems like we do 

 

     12       something, we try and move on and then they fucking try 

 

     13       and just drag us back down.  But look at Iraq, finally 

 

     14       them bastards have got their comeuppance, these, um, 

 

     15       solicitors and stuff who were head hunting and it just, 

 

     16       it all comes down to money, they don't give a shit, it 

 

     17       all came down to we can make some easy money here, and 

 

     18       that's what it is." 

 

     19   A.  "Yeah, yeah, well it has been a very interesting um, 

 

     20       when, when are you? [REDACTED]." 

 

     21   Q.  "'I trust [REDACTED], I've met you, I know you wouldn't 

 

     22       see me off ... Tuesday, so I'll be in [REDACTED]." 

 

     23   A.  "If you're in London let me know, yeah?" 

 

     24   Q.  "Yeah, I will do mate.  We'll meet up but, [INAUDIBLE]." 

 

     25   A.  "We'll have come scoff." 
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      1   Q.  "I'll have a look for a couple of bits on them coppers 

 

      2       for you." 

 

      3   A.  "Yeah, anything innocent.  Obviously, you know, think 

 

      4       about the security aspect of it and um not giving me 

 

      5       anything [INAUDIBLE]." 

 

      6   Q.  "I will do mate.  I know you wouldn't, mate 

 

      7       [INAUDIBLE]." 

 

      8   A.  "No, no, no. It's just, it is the error that we don't 

 

      9       anticipate, that's what we have to be aware of." 

 

     10   Q.  "Something you think that's a bit too, yeah, go on.  Ok, 

 

     11       cool.  Well, I'll have a look through it, I've not been 

 

     12       through it for a couple of years, I try not to, but, eh, 

 

     13       it would be good to remember some of these bastards. 

 

     14       Er, all right but [INAUDIBLE].  I hope you understand 

 

     15       what I was on about, but hopefully that's helped you a 

 

     16       little bit." 

 

     17   A.  "OK [INAUDIBLE].  Extremely, extremely, super stuff." 

 

     18   Q.  "Biggest thing there mate, RMPs aren't fucking squeaky 

 

     19       clean on this, because they sit in on our briefs." 

 

     20   A.  "Yeah, that's very imp, that's a good, very powerful. 

 

     21       It is very important that the public get told that, that 

 

     22       you know, you know, come on, they, they know what is 

 

     23       going on." 

 

     24   Q.  "Exactly mate.  If there is anything else you need just 

 

     25       flash us an email, I am always contactable on email. 
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      1       I'll help you whatever I can, alright?" 

 

      2   A.  "Very kind mate.  Take care [REDACTED]. 

 

      3           "Cheers." 

 

      4   Q.  "Cheers buddy, have a good one.  Bye." 

 

      5   A.  "Holy shit." 

 

      6   Q.  The "Holy shit", that was said by you after the source 

 

      7       had hung up and you were no longer connected to each 

 

      8       other? 

 

      9   A.  Correct. 

 

     10   Q.  And do those two words sum up your emotion at the end of 

 

     11       that 40-minute call following the admissions, 

 

     12       confessions, revelations, or however you couch them, of 

 

     13       the source? 

 

     14   A.  Yes. 

 

     15   Q.  In the immediate aftermath of that call, did you 

 

     16       struggle to process what you had been told by your 

 

     17       source? 

 

     18   A.  Well, I think, looking at the article, it was coherent, 

 

     19       so I must have got there in the end. 

 

     20   Q.  I'm sorry, it's an inelegant question by me and I'll try 

 

     21       it again.  I don't mean did you struggle to convey his 

 

     22       meaning in the article you wrote.  I'm trying not to 

 

     23       criticise people for the way they've done their work. 

 

     24           Can I approach it this way, and this is what 

 

     25       I meant: having said, "Holy shit", and you find yourself 
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      1       sat in your car, having just had a conversation with 

 

      2       someone you believe to be a former member of the SAS who 

 

      3       has confessed to killing people on the instructions of 

 

      4       his team leader, who has spoken about dropped weapons, 

 

      5       whose spoken about children being shot during the course 

 

      6       of contact when they've been hiding under blankets, in 

 

      7       terms of working through what you had just been told -- 

 

      8       that's what I meant by processing -- the enormous 

 

      9       information you'd been given, both in terms of volume 

 

     10       and in terms of content, if true, was that something you 

 

     11       struggled to process at that stage? 

 

     12   A.  It wasn't easy.  I had maybe three or four hours to play 

 

     13       with.  It's probably the most intense interview I've 

 

     14       ever undertaken.  So, yeah, it was difficult. 

 

     15   Q.  As we know from the timings, you were able to provide 

 

     16       enough information to back up the article you'd already 

 

     17       written, and now we can see, when we think back at it -- 

 

     18       I'm not going to take you through it -- the quotations 

 

     19       in your article which link back to the conversation 

 

     20       you'd recorded with the source. 

 

     21   A.  Yeah. 

 

     22   Q.  And again, going back to what I'd asked you when I first 

 

     23       asked you about the article, leaving aside the need to 

 

     24       translate some of what you were told into more readily 

 

     25       comprehensible words, did you believe you did your very 
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      1       best to convey what it was you had been told by the 

 

      2       source? 

 

      3   A.  Yes, I very much hope so. 

 

      4   Q.  Insofar as there is discussion between you and him about 

 

      5       meeting up when he is next in London, can I ask you 

 

      6       this, please: was there ever a discussion between you 

 

      7       and him that he would be paid for the information he had 

 

      8       given you? 

 

      9   A.  No, none. 

 

     10   Q.  You had paid the intermediary for the information he 

 

     11       provided and for other information he provided. 

 

     12   A.  I did subsequently pay the -- if you get the -- 

 

     13   Q.  Yes. 

 

     14   A.  -- tenses right. 

 

     15   Q.  But in respect of the source, why was he not paid for 

 

     16       this very surprising piece of information he'd given you 

 

     17       over the course of that 40-minute call? 

 

     18   A.  Because, in my mind, payment would have coloured what 

 

     19       he'd told me. 

 

     20   Q.  At any stage, did he ever request any money, either 

 

     21       prior to talking to you and you refused it, or after 

 

     22       talking to you and you refused it? 

 

     23   A.  Never.  It wasn't the purpose of his engagement with me. 

 

     24   Q.  Did he explain to you what the purpose of his engagement 

 

     25       with you was? 
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      1   A.  That was discussed with the source -- sorry, that was 

 

      2       discussed with the intermediary at length, and there's 

 

      3       nothing -- I don't -- looking at the transcript, there 

 

      4       is nothing specific where I explain what my reasoning 

 

      5       is, but I think it was explained to him that I wanted to 

 

      6       contextualise what had been reported the previous 

 

      7       Sunday, which had been less than impartial in its 

 

      8       interpretation of events that had taken place. 

 

      9       I wouldn't have used phrases like "death squads", for 

 

     10       example, to describe what the SAS units involved, that 

 

     11       sort of thing, because I believe he'd explained to me, 

 

     12       as I'd wanted him to, the logic and the rationale behind 

 

     13       what they were doing. 

 

     14   Q.  If we just look together very briefly to your 

 

     15       paragraph 50 on page 13 for a moment, Mr Nicol. 

 

     16           I'm conscious of the time, but can I indicate, if 

 

     17       people could bear with me, I'm very nearly done, so 

 

     18       rather than have a break now, waving a white flag, can 

 

     19       we just continue for a few more moments.  Thank you. 

 

     20           You record on page 13 in your paragraph 50 that: 

 

     21           "I believe the Source was motivated to speak because 

 

     22       he did not want the SAS to be hung out to dry.  The 2017 

 

     23       Sunday Times Article had portrayed them as callous war 

 

     24       criminals, and I think the Source wanted to defend the 

 

     25       regiment, and by means of providing context, explain why 
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      1       actions which would appear heinous were considered 

 

      2       appropriate by the SAS, particularly within the confines 

 

      3       in which they were operating." 

 

      4   A.  Yes, that was his view, and I shared that view. 

 

      5   Q.  But in the course of seeking to defend the regiment, if 

 

      6       you have interpreted his words properly, he has told you 

 

      7       that, on the instructions of his team leader, he has 

 

      8       killed someone? 

 

      9   A.  Correct. 

 

     10   Q.  He's taken them back in on the pretence of conducting 

 

     11       a search, that he has shot them dead, and that a claim 

 

     12       has been made that that killing was justified because 

 

     13       that person either had, or had reached for, a pistol? 

 

     14   A.  Sadly that appears to have been the case, yes. 

 

     15   Q.  And he had also told you, in attempting to defend the 

 

     16       regiment and providing context, that dropped weapons had 

 

     17       been used to give the impression that somebody was armed 

 

     18       in order that when the Afghan Police wanted to 

 

     19       investigate it, they'd be able to link the body to a 

 

     20       weapon which would provide them with the sort of 

 

     21       evidential link they'd want to tick that killing as 

 

     22       justified? 

 

     23   A.  Yes, but that's a conclusion they'd reached based on the 

 

     24       difficulties facing them. 

 

     25   Q.  Can I just ask about the second article for a moment 
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      1       very quickly, and it's this: there is obviously not 

 

      2       a similar recording in respect of the second article, 

 

      3       and that article, as we know, is much shorter.  Can I 

 

      4       ask you this: in preparing to write the second article, 

 

      5       did you speak to the source?  And I'm looking, if it 

 

      6       helps, to your paragraph 55 onwards, on page 14. 

 

      7           (Pause) 

 

      8           I'm so sorry, I didn't mean to ignore you. 

 

      9           In terms of any contact that you had with the source 

 

     10       rather than any other people, prior to writing the 

 

     11       article that you did in 2019, did you exchange any 

 

     12       messages with the source to help flesh out that 

 

     13       particular piece? 

 

     14   A.  Yes, I made a request and I distinctly remember him 

 

     15       replying, "I cannot discuss operations." 

 

     16   Q.  So you tried to reach out to him, but his reply to you 

 

     17       was that he couldn't discuss operations? 

 

     18   A.  Correct. 

 

     19   Q.  So in terms of the information that was used to flesh 

 

     20       out the article that you wrote in 2019, that information 

 

     21       came from people other than the source? 

 

     22   A.  Correct. 

 

     23   Q.  Over the course of the ensuing years between the first 

 

     24       article, the second, and now today, have you continued 

 

     25       to carry out investigative journalism in this particular 
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      1       area? 

 

      2   A.  Yes. 

 

      3   Q.  Have you come across anything that either casts doubt 

 

      4       on, or leads to a different interpretation being put on, 

 

      5       what you were told by the source? 

 

      6   A.  No, but to the best of my knowledge, this remains the 

 

      7       only firsthand account by somebody who was involved, so 

 

      8       there's nothing to compare it to.  And the fact that it 

 

      9       is the only account by someone who was involved, by 

 

     10       a shooter, obviously makes it of significance.  I might 

 

     11       have liked something else to come along so mine wasn't 

 

     12       the only account that was out there, but that's it. 

 

     13   MR GLASGOW:  Mr Nicol, I've nothing further for you, sir. 

 

     14           Sir, do you have any further questions for Mr Nicol? 

 

     15   SIR CHARLES HADDON-CAVE:  Indeed, just one. 

 

     16           Mr Nicol, you've described the interview that you've 

 

     17       very helpfully provided a transcript of as the most 

 

     18       intense interview that you'd ever had.  In your 25-year 

 

     19       career, thereabouts, as a defence -- 

 

     20   A.  I hope it's not ending! 

 

     21   SIR CHARLES HADDON-CAVE:  Indeed -- and if I may say so, 

 

     22       a distinguished career as a defence correspondent, had 

 

     23       you ever had a conversation quite like that? 

 

     24   A.  Nothing like it.  It was -- to hear such a graphic 

 

     25       description of such incidents was remarkable. 
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      1   SIR CHARLES HADDON-CAVE:  To put it clearly and bluntly, the 

 

      2       source was effectively confessing, to you, to murder? 

 

      3   A.  I think so, but that's only my interpretation. 

 

      4   MR GLASGOW:  I'm so sorry, sir, can I just ask one question 

 

      5       which I should have asked before, and I'm very sorry, 

 

      6       Mr Nicol, I didn't, but I've been very kindly reminded 

 

      7       by others that I should have done, and it's this: can 

 

      8       I just take you back in your transcript of MN/1 to what 

 

      9       is red number 21 for the page at the bottom.  So 

 

     10       divider 1, red number 21 at the bottom. 

 

     11           If you look to the comment from the source in the 

 

     12       middle of the page that begins, "Mate, we broke them, we 

 

     13       broke them"; do you see that? 

 

     14   A.  Yeah. 

 

     15   Q.  I'll allow everyone to catch up so the relevant 

 

     16       paragraph can appear on the screen for everyone to 

 

     17       follow. 

 

     18           Thank you very much indeed. 

 

     19           If you look about halfway down the paragraph: 

 

     20           "From our perspective, we were doing these jobs, 

 

     21       yes, we took the Afghans with us, for the Afghan face as 

 

     22       you mentioned, but that was before, before the NDS was 

 

     23       established properly ..." 

 

     24           That's the National Directorate of Security. 

 

     25           Can I ask you this: what is it that was mentioned by 
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      1       "for the Afghan face as you mentioned"? 

 

      2   A.  I think that -- well, yeah, I know that.  I think that 

 

      3       alludes to some of the more general discussions we were 

 

      4       having before the tape started rolling, where I was 

 

      5       talking about how often -- or sometimes it was 

 

      6       described -- it was written down that Afghans had led an 

 

      7       operation when they hadn't. 

 

      8   MR GLASGOW:  I'm sorry to take you back to that, but thank 

 

      9       you very much indeed. 

 

     10   SIR CHARLES HADDON-CAVE:  Mr Nicol, can I thank you very 

 

     11       much indeed for coming to give your evidence, and for 

 

     12       all the work that has been put in by you and your team 

 

     13       to check the evidence that you have given. 

 

     14   THE WITNESS:  Thank you, my Lord. 

 

     15                      (The witness withdrew) 

 

     16                  Closing remarks by THE CHAIR 

 

     17   SIR CHARLES HADDON-CAVE:  I want to make a few closing 

 

     18       remarks, please. 

 

     19           Over the last two days, evidence has been provided 

 

     20       which has been graphic, and some of it may have caused 

 

     21       upset.  Such evidence is necessary, and provided not to 

 

     22       cause offence, but it's vital detail to the Inquiry to 

 

     23       enable the Inquiry to investigate these serious 

 

     24       allegations that have been made, and that are part of my 

 

     25       terms of reference. 
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      1           There are a significant number of organisations that 

 

      2       offer support, and a list of some of those can be found 

 

      3       on the Inquiry's website on the support tab. 

 

      4           I hope that it will be clearly understood, after 

 

      5       today and yesterday, that individuals who have relevant 

 

      6       information to give to the Inquiry Team, including those 

 

      7       who are or were serving in UKSF, will not be breaching 

 

      8       the Official Secrets Act if they speak to the Inquiry 

 

      9       about the matters under investigation, and that a clear 

 

     10       undertaking has been provided, having been sought by me, 

 

     11       by the Attorney General to that very effect. 

 

     12           I hope it is also abundantly clear to everyone that 

 

     13       individuals can and should contact the Inquiry directly, 

 

     14       and should do so as soon as possible, and that they can 

 

     15       do so confidentially and, indeed, anonymously, and that 

 

     16       the Inquiry will treat the information provided with the 

 

     17       utmost care and confidentiality. 

 

     18           The only other news to impart is that the main gates 

 

     19       to the Royal Courts of Justice are shut because of 

 

     20       certain activities outside, so everybody should exit via 

 

     21       the West Green entrance, which will be shown to you. 

 

     22           Can I thank the staff in the Royal Courts of 

 

     23       Justice, the shorthand writers, those who have done such 

 

     24       a good job with the live feed, on and off.  All of that 

 

     25       work is hugely appreciated. 
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      1           We will now adjourn, and as I've indicated, the 

 

      2       transcript of today and yesterday, and various documents 

 

      3       and so on, will be put up on the Inquiry website as soon 

 

      4       as possible. 

 

      5           Thank you very much indeed. 

 

      6   (3.43 pm) 

 

      7                     (The hearing adjourned) 
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